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ABSTRACT 


This work corresponds to chapters 111—V. pages 71-297. of my 
manuscript dissertation, English Law and the Materials of Restoration 
Comedy, deposited in the University of Pennsylvania Library and avail¬ 
able on microfilm for interlibrary loan. 

* * * 

Although it uses fewer legal topics than does Elizabethan drama. 
Restoration comedy (1660-1714) tends to present certain aspects of 
law more thoroughly. This dissertation examines the legal motifs most 
important in the comedies of the period, especially those connected with 
marriage, and shows the relation between stage law and the law of 
actuality. 

Concentrating on the careers of ladies and gentlemen of leisure, at 
or near the court, Restoration comedy seldom considers the law except 
as it influences the lives of the leading characters. That influence may 
be considerable. When a dissolute gentleman of comedy riots at night 
he meets constable and watchmen; next day a justice of the peace may 
fine him. If he wants money, as he usually does, he often has difficulty 
with parents or guardians who control his estate. 

Since the normal marriage of Restoration times was the result of a 
family arrangement, a gentleman in love is almost certain to face oppo¬ 
sition from parents and guardians. Often the hero of comedy must 
marry clandestinely because he or the girl is about to be forced to wed 
an unattractive person on pain of disinheritance. 

It is a convention of comedy that while the hero often marries suc¬ 
cessfully, his stupid rival is frequently tricked into marriage with an 
inferior whom he believes a lady of quality. Sometimes the deception 
is a mock marriage, from which the victim later escapes upon learning 
that the ceremony was performed by an impostor disguised as a priest. 

The ecclesiastical courts had jurisdiction in all types of marriage. 
Although they recognized the validity of clandestine marriages, they 

penalized participants in them, as characters of comedy recognize. The 

• • • 

111 



IV 


Abstract 


validity of tricked and mock marriages, however, depended on the nature 
of the error involved, a fact not recognized by the dramatists. While 
the clandestine marriages in comedy reflect the vogue of such weddings 
in the aristocracy, tricked and mock marriages are usually merely the 
re-working of traditional farce material. 

When the dramatists introduce the topics of separation, annulment, 
and parliamentary divorce, they reflect the interests of a society in which 
arranged marriages and impulsive clandestine marriages often established 
unhappy households for which the law had no remedy. After 1698, 
when the first parliamentary divorce was granted, dramatic attention to 
these topics increased markedly. 



FOREWORD 


This analysis of the manner in which Restoration comedy (1660- 
1714) uses materials from matrimonial law to provide dramatic situa¬ 
tions, characterization, and occasional opportunities for satiric comment 
is not written bv a lawyer for lawyers; it is the work of a student of 
English drama. As such it may he useful to other students, for it tries 
to answer some difficult questions. Like any other study in social back¬ 
grounds it endeavors—within limits indicated in the introduction—to 
help a modern reader bridge the gap which separates him from a former 
age. By examining some commonplace episodes in what is often con¬ 
sidered the most conventional period of English drama and by providing 
brief statements of the law involved in those episodes, this book attempts 
to show the relation between some dramatic motifs and the lite ol the 
times. 


To approach comic devices with the questions “Could this have hap¬ 
pened?” and “Would it have happened this way?” may seem to show 
ridiculous seriousness in treating matters on which the dramatists atti¬ 
tudes were seldom thoughtful, but the technique should help one to under¬ 
stand episodes as contemporary audiences understood them. Probably 
the statistics and charts at the conclusion of chapter \ are open to a 
similar objection. Although I am far from suggesting that dramatic 
history can be told by charts and percentages, charts and percentages can 
be useful, especially when one is examining plays for points which have 
hitherto been little considered. The charts may prove suggestive; even 
if they do not. anyone who has surveyed the minor drama of the period 
will agree with me that the fifth act marriages of comedy are bettei tabu¬ 
lated than described at length. If my work seems to put undue stress 
on matrimonial questions, it has the example of the comedies for so 
doing. Finally, since the ecclesiastical laws regulating marriage changed 
very slowly, much of my material is equally applicable to Elizabethan 
drama and to subsequent comedy down to 17:4 when Lord Hardwicke s 

Marriage Act revolutionized English marriage law. 

Some explanation of the method seems desirable. Statements of the 
law are based on the best modern sources—especially Sir \\ illiam Holds- 
worth’s History of English Law —and on contemporary canon law books. 
When convenient cases were available I have taken them from law re¬ 
ports, quarter sessions records, histories, and memoirs. I he absence of 
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reports from the ecclesiastical courts for this period and my inability to 
get access to the records of those courts are drawbacks, but the limitation 
is less serious than at first appears. The plays threaten and suggest but 
never start or portray actions in the spiritual courts. It is important to 
realize that those courts, unlike the courts of common law, were governed 
by canonical codes rather than by precedents. The evidence of canonical 
books is therefore sufficient to show their methods. 

When plays are available in collected editions I have used them rather 
than the rare first editions, but for uncollected and unedited plays I have 
used first editions unless otherwise noted. However, for uniformity I 
have given the titles of the first edition, usually as recorded in Professor 
Allardyce Nicoll’s two hand-lists. When dates are useful to indicate 
trends or developments I have given those of first editions—not first 
performances—as recorded by Nicoll. Inconsistencies in the spelling of 
proper names arise because I have not normalized. Footnotes, in which 
I have placed in square brackets the names of authors who published 
anonymously, are sufficiently full to enable one to locate the material 
quickly in a well catalogued library. 

Although tragedies and tragi-comedies sometimes have pertinent ma¬ 
terial, I have limited myself to comedy, in which the material which in¬ 
terests me occurs frequently rather than sporadically. My survey of 
241 plays, although it does not include every printed Restoration comedy, 
excludes no work of recognized historical or literary value. It is suf¬ 
ficiently extensive to warrant generalizations. 

Professor Alfred Harbage, who introduced me to Restoration drama 
long ago, has directed my investigation. To him I am indebted for help¬ 
ful suggestions and for patient guidance. Professor M. A. Shaaber’s 
reading of the manuscript has been responsible for numerous improve¬ 
ments, and Professor J. L. Clifford has helped me in an effort towards 
clarity. Professor Francis S. Philbrick of the University of Pennsyl¬ 
vania Law School and the Rev. Dr. Jos. Cullen Ayer of the Philadelphia 
Divinity School have advised me concerning the canon law, but the con¬ 
clusions and any errors in the treatment of that law are mv own. The 

w 

staff of the University of Pennsylvania Library has been helpful, and I 
have enjoyed the use of rare books at the Biddle Law Library, the Phila¬ 
delphia Divinity School, the Library Company of Philadelphia, the New 
York Public Library, the Library of Congress, and the libraries of 
Harvard, Princeton, and Columbia Universities. 


G. S. Alleman 
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INTRODUCTION 


Although legal topics in Elizabethan drama have attracted numerous 
writers, those in Restoration comedy have not. Aside from the literary 
superiority of the earlier drama, there are two important reasons for this 
situation. In the first place, many lawyers and some literary historians 
have discussed the question of whether Shakespeare had legal training. 
Although the controversy, like others which touch the Baconian heresy, 
has often been bitter and largely futile, it has produced hooks which help 
an ordinary reader to understand legal questions and allusions in Shake¬ 
speare’s plays. 1 Secondly, because of its great variety the Elizabethan 
drama includes much legal material to interest and baffle a literary his¬ 
torian. Professor Ransom has indicated the many aspects of law 
touched on by Elizabethan drama and has sketched several methods ot 
approach. 2 Mr. Ransom shows that the playwrights catered to the 
average man’s interest in the legal struggles of Tudor and Stuart times. 
He finds the relative absence of repetition more impressive than the 

quantity of legal material in the plays. 

If Elizabethan drama is a drama of infinite variety. Restoration com¬ 
edy is often a comedy of infinite repetition. Although the legal develop¬ 
ments of 1660-1714 were almost as important and certainly as inter¬ 
esting as those of the Tudors, the dramatists paid little attention to such 
reforms as the Statute of Frauds, the Habra* Cor M Act. and .lie Bill 
of Rights. If they made the word "Chancery" a synonym for extortion 
and delay, they ignored the efforts of that court to improve the property- 
rights of married women. Our playwrights concentrated on a very- 
narrow range of life, portraying again and again the careers of ladies 
and gentlemen of leisure, at or near the court, together with g liimpses-of 
those wealthy tradesmen, bullies, fops, gulls, servants, am o _ 
provided the background for the quality. The egal interests of sue 
people were few. When a gentleman broke windows m the evening h 
had occasional troubles with the police force. If be was ... need of 
money he had difficulty with oppressive parents or guardians. 

and 
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latter also offered opposition when he wished to marry for love or money, 
or both. Once married, he might repent and wish a second choice. 
These motifs occur constantly. Others, such as the efficacy of deeds 
and bonds, are rare and seldom important to a plot. 

In one sense the apparent monotony of subject matter is an advan¬ 
tage. Elizabethan dramatists tended to use a specific legal point a few 
times and then pass on to other material. Restoration writers, on the 
other hand, by producing numerous variations on the same theme, pic¬ 
tured more fully the life which they reflect. This book attempts to 
evaluate the accuracy of part of that picture. Although some of the 
dramatists, like Wilson, Wycherley, Shadwell, and Congreve, had resided 
at the inns of court, we are not concerned with their legal training. 
The language of the law—a subject interesting to those who wish to 
prove that Shakespeare was or was not a lawyer—offers few difficulties 
in the comedies of our period. Notes and glossaries of good modern 
editions explain most of the legal allusions with which Restoration gentry 
enriched their conversation, and the New English Dictionary is available 
for unedited plays. This study concentrates, therefore, on those topics 
which occur again and again. Beginning with the importance of be¬ 
trothal at canon and common law, it then discusses the frequency and 
validity of clandestine and other irregular marriages in the comedies, and 
shows the growth of playwrights’ interest in separation, annulment, and 
parliamentary divorce. 

Some knowledge of each of these topics is important for an under¬ 
standing of the comic situations, especially since the information—though 
available for those who sought it—has not been collected and related to 
the plays. I have tried to assemble the material in convenient form and 
apply it to the comedies. For two reasons the effort should be worth¬ 
while. Some acquaintance with the law on an important subject—say 
clandestine marriage—brings us nearer to understanding the play as its 
original audience did. Second, and perhaps more important, such 
knowledge is helpful in examining a dramatist’s approach to his material. 
Obviously we should not expect any detailed exposition of the law in 
comedy; it would be equally unreasonable to assume any extensive knowl¬ 
edge of law—particularly of the canon law—on the part of the Restora¬ 
tion audience. Nevertheless, striking inaccuracies may be important. 
Thus by making a masked marriage to the wrong person dramatically 
valid, when lie and his audience probably knew that the ceremony was 
not binding, a playwright shows that he is using traditional comic mate¬ 
rial rather than the life which he knows. On the other hand, an ac- 
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quaintance with the legal background shows clearly that some of the 
motifs which seem absurd to the modern reader were not unusual to the 
first audience. In real life, for example, it was possible to marry as 
quickly as the characters of comedy do. Furthermore, some of the 
deceptive marriages which would be invalid today were binding then. 

Many of my conclusions, of course, are what any careful reader of 
Restoration comedy would expect. It is useless to deny that this comedy 
is both derivative and conventional. I do insist, however, that it is closer 
to actuality than some critics-especially students of sources-have been 
willing to admit. 3 To find in it any appreciable body of serious social 
criticism is to lose one’s sense of proportion. Nevertheless, the keen 
interest of the dramatists in matrimonial problems shows that the germs 

of such criticism were present. 

The clandestine marriage-one of the great social questions for the 
upper classes until 1754—is a leading motif. My survey of the legal 
background shows that the dramatists did not much exaggerate either 
the frequency or the ease of such unions. Continued popular interest 
in the subject helps to explain why several generations of audiences ac¬ 
cepted the fifth act stolen wedding which bores so many modern readers. 

Pre-contract, like the clandestine marriage, was an important ele¬ 
ment in English life until 1754. In Restoration society as m comedy 
it at times challenged the validity of a marriage which had take, place 
or was about to do so. A knowledge of the legal effects of betrothal 
makes intelligible otherwise perplexing situations ,n comedies of intrigues 
such as those of Mrs. Bchn. In doing so, it shows us tense dramatic 
conflicts of which we were hitherto unaware, since the engage,nen of 
our times has nothing like the binding power of the seventeenth century 

Less frequent than irregular marriage or pre-contract is the subject 
of separation. Here a growth of dramatic interest coincides with 
development of parliamentary divorce. Although no dramatist attempts 
to stage a contemporary divorce scandal, the playwrights discuss such 
scandals when the question of separation arises. If a dramatist tries to 
solve the problem, rather than merely present it. he employs the per¬ 
fectly possible device of separation by mutual consent, or, if re-marnage 
is absolutely necessary, suggests an annulment because of pre-contract 
or bigamy. Proceedings in the ecclesiastical courts and in parliament 

3 Trilm WJlrnv Thr Relation of Molitrc to Restoration Comedy (Now York, 
1938)/pp? 1^34, provides a useful method of approach to the question of sources 

in the drama. 
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are sometimes mentioned, but never initiated in the comedies. Running 
parallel to discussions of divorce are frequent references to “criminal 
conversation” suits which were usually a necessary step in parliamentary 
divorce. The attitude towards the man who plans to profit by his wife's 
adultery is that which Fielding used later in The Modern Husband . 

healthy contempt. 

Discussions of termination of marriage are, as I have said, less fre¬ 
quent than those of irregular marriage and contract. They are also less 
commonplace. Dramatists do not, to be sure, treat the subject with the 
same sense of fact with which they treat the constable and the justice 
of the peace, but their comment is more serious and more interesting 
than what they have to say about entry into marriage. 



THE NATURE OF SPOUSALS 


One of the most obvious traits of Restoration comedy is its preoccu¬ 
pation with marriage, a subject to which few if any of its characters are 
indifferent. Young gallants pretend aversion to marriage only to repent 
and accept it in the fifth act. Parents plan unions involving money, land, 
and social position only to be frustrated by children who defy them by 
marrying for love. Covetous old men, town fops, and ridiculous country 
knights plan to marry wealth and beauty only to find themselves linked 
to chambermaids—or worse. Each of these situations is a dramatic 
commonplace. To understand them correctly we must know something 
of the canon law which governed English marriage prior to 1/54. when 
Lord Hardwicke's Marriage Act tried to stop clandestine marriages and 
informal matrimonial arrangements, and. in addition, forbade the ecc esi- 
astical courts to grant annulments because of pre-contract. 

Perhaps the most important difference between marriage at canon 

law and marriage after 1754 is that the canon law placed the greatest 

possible emphasis on that ceremony of spousals or betrothal winch 

comic dramatists usually designate as "contract. This ceremony, th 

essence of which was mutual consent, was either a promise to marry at 

some future time or a present acceptance of the marriage relation 

Among gentlefolk in the seventeenth century the conventional rcgula 

marriage would include several steps. Firs,, parents or guardians would 

complete the marriage treaty, a property settlement specifying the port, 

which the bride brought her husband, the jointure he '™< e her and 

the estate to be established for their children. Then followed the pub 

ceremony of betrothal or spousals, in the presence of witnesses a d of 

before the priest. Unless the parties arranged to be married by special 

r . r t i. p qristocracv often did, banns of inainagt were 

license, as members of the aristocrat} uuu. • T . ,„ t 

announced in the parish church on three successive Sundays. Hk las 
step was the ceremony itself, performed publicly m the parish church 

according to the form established by the Book of Common T " 

essential portion of the service-,he older ceremonial spousal-uns the 

mutual acceptance of the relation of man and wtu. 

• Chilian Latham Powell. MM “ 

University Studies in English and Comparative Literature l- 

18 - 20 . 
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Let us return to two of the conventional romantic situations of Res¬ 
toration comedy. The first is the plight of two lovers whose parents or 
guardians plan to force them to marry persons whom they do not love. 
The second is the dilemma of the young man or young woman whose 
parents have arranged an indifferent marriage prior to the time when 
hero and heroine fall in love. A playwright who uses the first of these 
dramatic commonplaces may wish to concentrate on the intrigue which 
frustrates the elderly; he need not show us the courtship of the young 
people. In using the second motif a dramatist is likely to stress the love 
affair and the solution of the problem; dramatic economy will prevent 
any emphasis on the treaty of marriage. The same dramatic economy 
may lead the playwright to tell us early in the comedy that two persons 
are “contracted.” At times the term appears in dramatis personae lists 
as well. Thus Mrs. Behn uses it in The Dutch Lover, The Toivn-Fopp, 
The Feign'd Curticans, The Second Part of the Rover, and The Luckey 
Chance. We find it also in the casts of Powell’s The Cornish Comedy, 
Lansdowne’s The Shc-Gallants, Mrs. Pix’s The Spanish If ives, Man¬ 
ning’s The Generous Choice, Trotter’s Love at a Loss, Farquhar’s The 
Inconstant, Centlivre’s The Platonick Lady, and Settle’s The City- 
Ramble. Porter in The Carnival and D'Urfey in Don Quixote, Part 
III, use the word “betrothed” instead. 

Any reader of Restoration comedy is familiar with the term “con¬ 
tract”; probably he has been annoyed by the fact that dramatists use it 
loosely to designate two entirely different relationships. The first and 
less important meaning is a treaty of marriage, arranged by parents and 
guardians, to settle property and money matters. Mrs. Behn—often a 
careless user of legal terms—employs “contracted” to describe the plight 
of a girl who must marry a man she has never met. Euphemia, in The 
Dutch Lover, I.iii, tells Alonzo: 

I am contracted to a Man I never saw. nor I am sure shall not like when I do see, 
he having more Vice and Folly than his Fortune will excuse, tho a great one: and 
I had rather die than marry him. 2 

Julio, in The Feign'd Curticans, Y.i, has been attracted to a gentlewoman, 
who at first seems a prostitute, and has learned her equally depressing 
story. She returned his interest. 

But sighing, told me of a fatal Contract, 

She was oblig'd to make to one she never saw; 

And yet if I wou’d vow to marry her, when she cou’d prove 
To merit it. she wou’d deny me nothing. 3 

2 The Works of Afhra Behn, ed. Montague Summers (1015), I, 239. 

3 Ibid., II. 301. 
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Elsewhere the word may indicate that a treaty of marriage is in progress 
or has been concluded. Dryden uses it thus in The If dd Gallant, Croune 
in The Countrey Wit, and Congreve in The Way of the World, to give 
only three examples. Since such a treaty is not a promise of marriage 
it has no power to compel a marriage except in so far as it forces the 
young people to comply for fear of disinheritance. It is mcreh a prop¬ 
erty settlement effective with the marriage and not before. 

When a dramatist uses the word “contracted" to mean espoused or 
betrothed the implications are far more serious. Although Mrs. Behn 
uses the word in both senses in different plays, she can draw a distinction. 
Thus in The Town-Fopp she describes Bellmour and Celinda as “con¬ 
tracted” to each other; Sir Timothy Tawdrey. the uncle's choice, is merely 
"design’d to marry Celinda .” 1 Similarly, the dramatis personae ot 1 he 
Luckey Chance indicates two entirely different relationships. 


Sir Feeble Faxnwoud, an old Alderman to he married to Leticia. > 

Mr. Bellmour, contracted to Leticia, disguis'd, and passes for Sir Feeble s Nephew. 
Leticia , contracted to Bellmour, married to Sir Feeble, young and virtuous. ■ 


As each comedy develops we sec that the young people regard the 
betrothal, a relationship into which they entered voluntarily, as more 
binding legally and morally than marriage, which is involuntary in ic 
Town-Fopp and the result of misunderstanding m The Luckey C hanee 
In the first play the contract makes possible an annulment which will 
unite Bellmour and Celinda in regular marriage; in the second it is an 
important factor in Sir Feeble’s willingness to resign lus wile to 


Bellmour. , .. 

According to the canon law of Mrs. Bchn's time, and accord,ng to 

English law prior to 1754, a spousal or betrothal m words of the resent 
tense, and not the ceremony in which the priest hlessct t c spousa . ma c 
the marriage. Although the church could and did disc,plmc those who 
married at improper times and improper places, it <■ not nnaitae 
marriage because of time or place. When the secular courts denied 
dower to those who had failed to marry publicly m church, they did no 
by so doing deny that valid marriages might he contracted elsewhere. 
That refusal to give dower without public marriage seems to he re¬ 
sponsible for the belief, expressed in the plays and elsewhere that an 
ordained clergyman was necessary for valid marriage prior to 1 - 
Probably it influenced the committee of the House of Lords which de- 
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cidecl in the case of The Queen v. Millis, 1843, that a clergyman had been 
necessary in England from the earliest times. 0 Later historians have 
repudiated the verdict. Pollock and Maitland remark that “it is the 
vanquished cause that will please the historian of the middle ages.” 7 
Sir William Holdsworth agrees that the decision was erroneous. 8 

It is not desirable to attempt in this work to trace the development 
of the canon law of marriage in any detail. 8 We do know that the 
idea of civil contract, in which the two parties agreed to accept each 
other as husband and wife, was much older than the religious ceremony 
which the church had gradually required to bless and regularize that 
contract. As early as 1200, Archbishop Hubert Walter had issued a 
Lambeth constitution requiring public marriage in church, in the presence 
of a priest, after the publication of banns on three successive Sundays. 
In 1215 the Lateran council had ordered banns throughout all Western 
Europe as prerequisite to marriage. 10 Nevertheless, informal marriages 
continued to be valid. Marriage did not become a sacrament until the 
Council of Florence, held in 1439. Not until 1563 did the Catholic 
church require the presence of a priest for valid marriage. This provi¬ 
sion of the Council of Trent was effective only in those dioceses which 
promulgated the rule. It did not, of course, apply in England. 

The English Church of Elizabethan and Restoration times accepted 
and applied to clergy and laity the Catholic canon law as it had existed 
in 1533 when that law was not modified by subsequent acts of crown 
or parliament. Later Catholic canons applied only during the reign of 
Mary. Subsequent Anglican canons, such as those issued in 1604, 
bound the clergy, but theoretically did not bind the laity. 11 Accordingly, 
though the Church of England required the presence of a priest at the 
ceremony, prescribed the details of that ceremony by prayer book and 
canon, and punished those who deviated from its course, it retained the 
medieval doctrine that consent made marriage. 

That doctrine had gradually replaced the earlier idea that physical 
union was necessary for valid marriage. During the twelfth century 


X (1845K 534-907. W * Finnc,,y ’ Re * orts °f Cas " Decided in the House of Lords, 

7 Frederick Pollock and Frederic William Maitland, The History of English 

~ aw * vi u IWIf °t • 2nd e<1 - (Cambridge. 1898), II, 372. 

\\. S. Holdsworth, A History of English Lazo, I (3rd ed., 1922), 622. 

. ; S r t co ! lven,cn f brief summaries sec Powell, op. cit. on l-?0 and Pollock 

and Maitland, oft. ci(. f II 364-399 George Elliot Howard, A History of Matri - 

^Z!„oufb!Sa 3 p,,7 1UmCS <Ch ’ C ^ 1904) ' «■"* *«■" a nd provides a 

10 Pollock and Maitland, of. cit.. II, 370-371. 

11 I-.dward Jenks, A Short History of English Lazo (Boston, 1912), p. 196. 
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the church developed a distinction between two types of spousals. The 
first of these, sponsalia per verba de futuro, was a promise to marry at 
some future time. Consummation, since it implied consent, would con¬ 
vert the contract de futuro into a valid irregular marriage. The second, 
sponsalia per verba de praesenti, constituted marriage itself; in later times 
it required no consummation. By the thirteenth century these doctrines 
were firmly established; 12 they continued in English ecclesiastical courts 
until 1754, when a section of Lord Hardwicke s Marriage Act prohibited 
annulment of marriage on the ground of pre-contract. 

Before examining the treatment of spousals in the comedies, we 
should consider some of the evidence that the English canonists and 
ecclesiastical courts accepted the medieval doctrine. Henry Swinburne, 
author of the first English book on spousals, defines a contract of mar¬ 
riage as a mutual promise made duly between two persons to whom it was 
lawful. A contract de futuro, he says, might be cancelled by either 
party for just cause. However, if the parties were of age and there was 
no impediment a contract de prcsenti was irrevocable. It constituted 
marriage itself. 

But that woman, and that man, which have contracted Spousals de prarsenti; as. 
[/ do take thee to my Wife ] and [/ do take thee to my Husband ] cannot by any 
Agreement dissolve those Spousals, but are reputed for very Husband and Woe in 
respect of the Substance, and indissoluble Knot of Matrimony; and therefore it 
cither of them should in fact proceed to solemnize Matrimony with any other person, 
consummating the same by Carnal Copulation, and Procreation of Children: This 
Matrimony is to be dissolved as unlawful, the Parties marrying to be punished as 
Adulterers, and their Issue in Danger of Bastardy * 3 

Swinburne wrote before the Restoration, but the doctrine continued. 
Thus John Godolphin includes pre-contract among the impediments to 
a valid marriage, 14 and Henry Conset, writing in 1685. describes proce¬ 
dure in suits to compel the performance of a promised marriage and to 
annual a union which violates pre-contract. 15 An anonymous barns er 
confirms the position taken by earlier writers. 

12 Pollock and Maitland, op. cit„ II, 368-369. . , s'oittracts (1686), 

18 Henry Swinburne, A Treatise of Spousals or Mo 5"^ jn lha! 

hi i The definition of spousals is on p. 1. A1 ioug Lor(J Stowell consid- 

his book was not printed until 63 years later. 1 *'c J . . . cr j st i c of the ex- 

ered it authoritative in 1811 ( Dalrymple v. Dalrymple) is characteristic oi 

^ uf,he Eeelftim 
^kS^c\i!^Tke Practice of the Spiritual or Ecclesiastical C .* 

(1G85>, pp. 253-254, 265-273. 
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It is agreed, as well by Common Lawyers as Civilians, That Persons mutually 
contracting Spousals in Words of present Time, are very Man and Wife before 
God, in what Manner soever they are performed, (for nothing but a full, free, and 
mutual Consent is of the Essence of Matrimony.) And where there is any Evi¬ 
dence of such Contract, the Parties are so far Accounted Man and Wife by our 
Laws, that if either of them proceed to marry elsewhere, the Issue of such Mar¬ 
riage may be bastardiz’d, and the Offender may be compell’d, by the Ecclesiastical 
Censures, to return to his or her former Spouse. 18 

The statement of a proctor in “A Collection of Modern Rules of Prac¬ 
tice and Case Adjudg’d in the Courts of Doctors Commons” is briefer, 
but to the same effect. 

Where a mutual Contract per verba dc praesenti can be proved, this Court will com¬ 
pel the Parties to solemnize the Marriage, tho’ either or both of them are married 
elsewhere, and have celebrated the last Marriage in facie Ecclcsiac, and have had 
Children (and such Children will be deemed Bastards.) 17 

Finally, since seduction by contract is a frequent motif in comedy, 
we should recognize that the spiritual courts still held the view that a 
contract dc futuro, followed by sexual intercourse, became a valid ir¬ 
regular marriage. Although the famous case of Dalrymplc v. Dalrymplc, 
argued in the Consistory Court of London in July 1811, is much later 
than our period, it provides an interesting summary of the types of 
irregular marriages which had prevailed in England before 1754 and 
which still held in Scotland when Dalrymple made a private contract 
dc praesenti with Miss Gordon, left her, and married another woman 
later. Since Lord Stowell’s comment has become well known, it is worth 
quoting here at some length. 

In the promise or sponsalia de futuro, nothing was presumed to be complete or con¬ 
summate either in substance or ceremony. Mutual consent would release the parties 
from their engagement; and one party, without the consent of the other, might con¬ 
tract a valid marriage, regularly or irregularly, with another person; but if the 
parties who had exchanged the promise had carnal intercourse with each other, the 
effect of that carnal intercourse was to interpose a presumption of present consent 
at the time of the intercourse, to convert the engagement into an irregular marriage, 
and to produce all the consequences attributable to that species of matrimonial con¬ 
nection. ... In the case of a marriage per verba de praesenti, the parties there also 
deliberately accepted the relation of husband and wife, and consummation was pre- 

18 Baron and Feme. A Treatise of Laxv and Equity Concerning Husbands and 
IT ires. 3rd cd. (1738), p. 4. The first edition was 1700. 

17 Philip Floycr, The Tractors Practice in the Ecclesiastical Courts (1744), 
p. 8a. 
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sumed as naturally following the acceptance of that relation, unless controverted 
in like manner. But a promise per verba de futuro looked to a tuture time; the 
marriage which it contemplated might perhaps never take place. It was defeasible 
in various ways; and, therefore, consummation was not to be presumed; it must 
either have been proved or admitted. Till that was done, the relation of husband 
and wife was not contracted: it must be a promise cum copula that implied a present 
acceptance, and created a valid contract found upon it. 18 


How frequently the ecclesiastical courts set aside marriages on 
grounds of pre-contract we do not know. We do know, however, that 
the common law courts refused to intervene in matrimonial cases. Two 
examples will suffice here. Sir Robert Paine’s Case (Kings Bench, 
Michaelmas Term, 1660) is often cited as a precedent. After the ecclesi¬ 
astical court had dissolved Paine's marriage and pronounced him legally 
married to the woman to whom he had first been contracted, he appealed 
to the Court of King's Bench to issue a prohibition against the diocesan 
court. It refused to do so. 1 * Another case, lesson v. Collws (King s 
Bench, 1703), is interesting for its emphasis on tense and for one ot 
Chief Justice Holt’s several pronouncements on marriage contracts. 
Jesson, sued in the spiritual court upon a contract de praesenti aske 
that a prohibition be issued against that court on the ground that the 
contract was actually de futuro and that therefore his a \ersan la 
a remedy at common law. Holt ruled that both t\pcs o spousa e 

longed to the spiritual court, but that one who was refused a promised 
marriage might have damages at common law. 


Also he said, That a Contract per verba de praesenti, was a marriage t,,. I marry 
you: You and 1 are Man and Wife, and this is not releasable: Per verba de futur 
I unit marry you. I promise ,o marry you, &c. which do not intimate an actual 
Marriage, but refer to it as a future Act; and this is releasable: and as it is re¬ 
leasable, the Party may admit the Breach and demand Satisfaction.-' 


Let us now summarize the very important implications of spousals 


at canon law. 

1. Spousal de praesenti was sufficient for valid marriage at canon law and 
recognized as such in the common law courts. 

Consistory 
are to 

Lourt op London Uezzj, n, oa-u/. * —"” e j s quoted in whole by Sir 
Swinburne, others to European canonists. Tk \ g y * 9 . , C / IMrc /, 

Robert Phillimore in his standard work, The Ecclesiastical low o, 

of England, 2nd ed. (1895), I, 552-553. . . - ^ 2nd ed. (1714). I. 13. 

19 Thomas Siderfin, Les Reports des du <rs. p - ^ 437-438. 

20 William Salkeld. Reports of Cases Adjudged. 5th id. {17/S), n. 
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2. Ecclesiastical courts would compel the celebration of marriage when spousal 
dc praescnti could be proved. 

3. Ecclesiastical courts would annul a marriage celebrated in violation of 
previous spousal dc praescnti. 

4. Spousal dc futuro when followed by sexual intercourse became a valid ir¬ 
regular marriage. 

Having recognized the importance of spousals in Restoration times, 
we are better able to understand why the dramatist insists upon ritual 
and witnesses if he shows us the acceptance of a marriage contract. 
Mrs. Behn’s The Tozvn-Fopp, Il.ii, is a good example of contract dc 
futuro. Bellmour and Celinda kneel, clasp hands, and promise to marry 
each other. Bellmour applies a curse to himself if he marries anyone 
else; Celinda does likewise if she breaks her promise. Her brother and 
the nurse are witnesses. 21 

Shadwell’s Bury-Fair, V.i, has a similar scene. La Roche, a barber 
impersonating a French count in order to demonstrate Wilding s belief 
that Mrs. Fantast is no judge of quality, almost succeeds in his attempt 
to marry that lady. Since both the intended victim and her mother re¬ 
fuse to permit a marriage at night, La Roche must compromise with a 
formal contract dc futuro. The ceremony, like that which Mrs. Ter¬ 
magant alleges against Belfond Jr. in The Squire of Alsatia, is performed 
with solemnity. The two kneel, and while the count asks all present to 
witness the rite, promise to marry each other the next day. Then they 
break a gold piece between them as evidence of the pledge. 22 We should 
note that Wilding, who has introduced the barber to Mrs. Fantast, wishes 
to prevent a contract as well as a marriage. Learning that La Roche 
plans to take the fullest advantage of the success of his role, Wilding 
tells Lord Bellamy, IV.i: 

My Lord, I must take off this Rogue, my Honour may be question’d: for, tho I 
hate the Affected Creature, I wou'd not have this go on to a Marriage, or a Con¬ 
tract. I'll follow him. 23 


In addition to breaking of gold, there may be a written contract such 
as that which Winifred exchanges with the dancing master Hop in Shad- 
well's The Volunteers , 24 or that by which Sophronia, in D’Urfey’s The 
Richmond Heiress, establishes her claim to Frederick, the suitor who has 

21 Eehn, op. cit., Ill, 25-26. 

The Complete Works of Thomas Shadxi'cll, ed. Montague Summers (1927), 
IV, 358, 440n. In his notes Mr. Summers cites parallels for the breaking of gold, 
but does not explain the significance of the ceremony. 

23 lhid.. IV. 350. 

2 * I hid., V, 221, 223. 
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deserted her. 25 There are also written instruments in Rawlins’ Tow 
Essence, V.iii; Higden’s The Wary Widdow, V: Wright’s The Female 
Vertuoso’s, V; and in Catherine Trotter Cockburn’s Love at a Loss I.i. 
In Wright’s play the contract, like the seduction which it is said to have 
facilitated, is false. 28 The agreement of Love at a Loss is both authentic 
and solemn. Lesbia thus describes her understanding with Beaumine: 

he told me then it was the tye of Hearts that made a Marriage; but fearing mine 
should Change, to make sure, he writ a Contract, which we both sign d with our 
Blood; and to confirm it, he led me to the Holy Altar, where he Vow d to take 

me for his Wife — 27 

If there is no document, witnesses to a contract may be important. 
Thus Lady Galliard, in Mrs. Behn's The City-Heiress, IV.n. promises 
to marry Sir Charles Merriwill without realizing that there are witnesses 
in the room to keep her from repudiating her pledge, as she had planned 
to do.” Mrs. Termagant, in The Squire of Alsat.a, assumes man s 
clothes and claims contract with Isabella. Belfond Jr. s fiancee, \\hen 
she does so she brings two witnesses to testify to the contract. Natu¬ 
rally, she employs professional perjurors to support her claim It 
other plays in which we see the exchange of verbal promises of future 
marriage; witnesses are often present. Examples are The Count, r at 
Bridegroom, V.iii; The Debauchee, V; Dryden s S' Mart,,, Mar-all I\ , 
D'Urfey’s The Virtuous Wife, V; and Wilkinson's V.ce Reela.m d. V.t. 
In Powell's A Very Good Wife there is also a ceremonial kiss. 

The written contract of Love a, a Loss was, as we have already s en 
also confirmed in church. We also encounter such a procedure m pla 
the scenes of which are in Latin countries. Don John, m Shadudl 
The Libertine, will promise, contract, and. if absolutely necessary 
in order to overcome the scruples of a woman who attracts ™ ^ 
moment. He uses the device of betrothal to win Leonora and later to 

conquer the two sisters Flavia and Clara. Leonora asks. 

Has he forgot the Sacred Contract, which was made privately betwixt ns, and 
confirm’d before the altar, during the time of holy Man*. 

In Mrs. Behn's The Feign'd Curthans. the unwelcome conlract betwcen 
Marcella and Octavio is celebrated at Viterbo m the private chapel of 

“Thomas D'Urfey, The Richmond Heiress (WM>, »• 4 ^ 5 '' t>0, 62 
28 Thomas Wright, The Female Virtuosos (MM .>• PPj 4 3 ^ 

27 Catherine Trotter [Cockburn], Love at a Loss PP- 

28 Behn, op. cit., II, 276. 

28 Shadwell, op. cit., IV, 276-277. 

30 Ibid., Ill, 29. 
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Marcella’s uncle Morosini, as part of an attempt to force the woman to 
marry against her inclinations. 31 

Although contract de praesenti is important in several plays, the cere¬ 
mony is rarely staged. Cibber’s The Rival Fools, V.i, combines the 
spousals of Mirabel and Sir Gregory Goose with a deception in which 
the foolish knight obtains Mirabel when he expects to contract with 
Lucinda. Cunningham has arranged the ceremony which, except for 
the fact that it is contract instead of marriage, resembles that of a tricked 
marriage of mistaken identity. Each party repeats a verse devised by 
Cunningham, which verse is a contract including a present acceptance 
of marriage. 32 The contract is an adaptation of that in Fletcher’s Wit 
at Several Weapons, the source of Cibber’s play 

Although the contract in Mrs. Behn’s The Younger Brother, V.iii, is 
is not a turning point in the play, it does serve to introduce a scene of 
recognition. Both hero and heroine have run away from home to evade 
marriages to persons they have never met. After they have fallen in love 
and decided to marry clandestinely, they learn that they were intended to 
marry each other all the time. Their betrothal is as follows: 

Olw.[ ia] What say you if I tender it before these lawful Witnesses? 

IVcl. [born] I’ll take it for Good Payment—I Charles IVelborn— 

Oliv. Ha, IV el born! \.-lside. 

ll'cl. Take thee—whom?—Gad, if the Parson of the Parish knew your name 
no better than I—'twill be but a blind Bargain. 

6 ro.[rge) Olitia Marl ecu — 

IVel. My destin’d Wife! 

Geo. The very same: Have you the Parson ready ? 

IVel. He waits in my Chamber . 33 

The spousal de praesenti, part of which we hear, had been part of the 
marriage service established by the Book of Common Prayer ever since 
1548. 

31 Behn, op. cit., II, 344. 

32 The Dramatic Works of Colley Cibber, Esq. (1777), II, 169-170. 

33 Behn, op. cit., IV, 393. 
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THE USE OF SPOUSALS IN COMEDY 

1. Contract as True Marriage 

We have seen that the canon law recognized spousals dc pracscnh as 
the essential part of the marriage ceremony and that, under certain cir¬ 
cumstances, spousals dc futuro automatically became a \alid marriage. 
Furthermore, we have seen that dramatists staging or describing a e 
trothal stress its binding power. Let us now consider the attitude of 

characters who have taken part in spousals. 

The plight of Bellmour, in Mrs. Behn’s The Toicn-Fopp, I I n. 
begins as a dramatic commonplace. Like many another young man in 
comedy, he has reached an understanding with a young woman, only to 
have his tyrannical uncle order him. on pain of disinheritance, to marry 
another. The development of the situation, however, is unusual, fak¬ 
ing her initial circumstances from George W ilkins traged) u i isi/us 
of Enforced Marriage, Mrs. Behn uses the solemn contract between 
Bellmour and Celinda, described in chapter I. to provide a happy ending 
which the earlier dramatist did not offer. Despite the so emn con rac . 
Lord Plotwell forces his spineless nephew to marry his niece Diana. 
In a stormy scene in which Plotwell threatens to disinherit and persecute 
him, Bellmour does not hesitate to describe himself as married to Celin a, 
Il.iv. 

Besides, Sir, I have given my Heart and l aitli. 

And my second Marriage is Adultery. 

Lord. Hear, and Faith, 1 am glad ’.is no worse i if .he Ceremony of the 

Church has not past, ’tis well enough. 

Bel. All, Sir, that Heaven and Love requires, is past. 1 

Bellmour is not pleading consummation; he is merely asserting that 

his contract with Celinda was true marriage. The spousa , ton . 
de futuro, not de praesenti. That he should not, m the stress o emot o 
make a distinction which worked to his disadvantage ,s perfectly normal 
After all, as Pollock and Maitland observe in discussing the d.fficu t 
of medieval canon law. “Of all people in the world lovers are the 

'The Works of Aphra Brim, ed. Montague Summers (1915), HI, 36. 
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likely to distinguish precisely between the present and the future 

M O 

tenses. 

Although Bellmour lacks the courage to defy his uncle, he is suf¬ 
ficiently loyal to Celinda to desert Diana immediately after the ceremony. 
Horrified at his weakness of character, he considers the degrees of degra¬ 
dation and decides, IV.iii: 

No, give me a Man, who to be certain of ’s Damnation, will break a solemn Vow 
to a contracted Maid. 3 

When Lord Plot well relents at the end of the play he promises to ob¬ 
tain an annulment and thus satisfy everyone . 4 His remedy, as I shall 
show in a later chapter, was quite possible, although it would have been 
more certain if Mrs. Behn had presented a clear contract dc praesenti. 
When Bellmour described himself as married to Celinda he was not, as 
the contemporary audience realized, merely indulging in emotional 
extravagance. 

Mrs. Behn identifies contract with marriage in other plays as well; 
in two of them the concept is important. Leticia, in The Luckey Chance, 
Li, is described as Bellmour's "contracted Wife.” Despairing at reports 
of her lover’s death, she has decided to marry the wealthy old alderman 
Sir Feeble Fainwou’d. When Bellmour tells her the truth, she exclaims, 

Il.ii: 

’Tis not a Marriage, since my Bellmour lives; 

The Consummation were Adultery. 

I was thy Wife before, wo’t thou deny me? 

Bel. No, by those Powers that heard our mutual Vows, 

Those Vows that tie us faster than dull Priests. 5 

Pre-contract is equally important in The False Count, where, as in The 
Lackey Chance, it seems to justify adultery. A misunderstanding with 
her betrothed, Carlos, has led Julia to yield to family pressure and marrv 
the elderly Don Francisco. Upon Carlos’s return, Jacinta, the maid, 
urges her mistress to accept him as a lover, I.ii: 

Jac. O’ my Conscience, Hcav'n wou'd forgive it; for this match of yours, with 
old Francisco, was never made there. 

Jul. Then if I wou’d, alas, what opportunities have I, for I confess since his 
first Vows made him mine— 

- Frederick Pollock and Frederick William Maitland, The History of English 
Line before the Time of F.dward I, 2nd ed. (Cambridge, 1898), II, 368-369. 

3 Behn, op. fit., Ill 64. 

* Ibid., Ill, 89-91. 

5 Ibid., Ill, 217. 
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Jac. Right—that lying with old Francisco is flat Adultery. 

Jul. I might, with some excuse, give my self away to Carlos— But oh, he s 
false, he takes unjustly all the Vows he paid me, and gives 'em to my Sister C larj 

now. 8 

In the three preceding examples the characters regard the contract 
as marriage and the marriage which violates the contract as adultery. 
Although there is emotional exaggeration in each play, the young people 
invariably had more of a legal case than a modern reader who does not 
understand the significance of spousals is likely to realize. In t te rst 
play discussed there is a promise of annulment; in the seconr am t ur< 
annulments are possible, although there is no evidence that the young 
men wish anything better than justified adultery. Camillus the Roman 
count in Mrs. Pix’s The Spanish Ii'ires, is more formal. The play end> 
with definite assurance that the papal authorities will annul the marriage 
between Elenora, to whom Camillus was contracted, and the Spanish 
marquess to whom she is married. The plaintiff, we should note, i> 

excellent terms with several cardinals.' 

Sometimes the implied identity of contract and marriage does not 
contribute anything to the plot but merely serves as expos,non. Alonzo 
and Hippolyta, in Mrs. Bel,ns The Dutch Lover. III.ni and I\ .m. 
scribe each other as husband and wife on the basis of their contra. 
Pinchwife, in Wycherley's The Country-li ife, II.i. results tie ac • 
Sparkish, his prospective brother-in-law, encourages arcour s 
in Alithea. He explodes. 

How, Sir, if you are not concern'd for the honour of a W 1 * ,n * . 

Sister; he shall not debauch her, be a Pander to your own Wtfe. bring Men toA . 
let 'em make love before your Face, thrust 'em into a corner together, then 
’em in private 1 is this your Town wit and conduct. 

At the time. Harcourt and Alithea arc merely on route ta 

The treaty has been signed, and there may have >ecn a Thc 

Somewhat similar is thc attitude of Dona e i/a m - • 

Amorous Bigotte, IV.i. Having forced her daughter to consent to an 

unwelcome betrothal, she is annoyed when thc latter slows 

the wrong man. Accordingly, she bids her remember you are another 

mans wife .” 0 There are similar instances in other plays. 

Montague Summers (1,24). 

*T*. Comptru Works of Thomas Skoimll. ed. Montague Summers (19271. 
*» 55 , 
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Manning’s The Generous Choice, V.i, describes herself as “Married to 
Don Philip before Heav’n.” 10 Beltran, in Chaves’ The Cares of Love, 
V, and Sir Tristram Getall in the anonymous The Apparition, IV, use 
the term wife to designate women whom they are about to marry. 

Mr. Summers does not explain the cases of contract, just discussed, 
and his notes give no help with other instances of that subject in the 
plays of Behn, Wycherley, Shad well, and Congreve. Help is available, 
however, in Mr. Sisson’s account of Chapman’s lost play The Old Joiner 
of Aid gate, which shows how important betrothal was and describes the 
litigation concerning the heiress Agnes Howe and the covetous men to 
whom she was contracted. 11 Had Mr. Summers’ editions appeared after 
Mr. Sisson’s book their editor might have been justified in believing that 
no explanation was necessary. 

2. Enforcement of Contract 

Since the canon law held that spousals dc praesenti were the one es¬ 
sential element of marriage, the existence of such spousals prevented 
either party from entering a valid marriage with a third person. The 
Church of England was quite explicit on the subject. Banns were de¬ 
signed to disclose the existence of pre-contract or similar impediments 
prior to marriage. Canons Cl I and Cl 11, promulgated in 1604. required 
those married by license to satisfy the issuing official that there was no 
impediment to the proposed marriage and that neither party was in¬ 
volved in any proceedings in any ecclesiastical court concerning marriage 
or contract of marriage. 1 * 

If a plaintiff could establish the facts, an ecclesiastical court would 
compel the marriage of a defendant bound by contract dc praesenti. The 
procedure by which the plaintiff would establish his cause explains both 
the threat implicit in marriage contracts in the plays and the reason that 
the dramatists do not attempt to portray the course of such action in the 
courts. Conset tells us that one commencing a suit on a contract of 

10 Francis Manning, The Generous Choice (1700), p. 45. 

11 C. J. Sisson, Lost Plays of Shakespeare's Aye (Cambridge, 1936), pp. 12-79, 
especially pp. 25, 28, 43. The question of pre-contract is also important, but to a 
lesser degree, in Mr. Sisson’s account of Keep the IVidow leaking. The former 
study, with its legal background, throws light upon "the marriage-law of Eliza¬ 
bethan England and upon the significance of betrothal, a matter of importance for 
the understanding of Shakespeare’s Measure for Measure and of the poet’s own 
relations to Anne Hathaway.” Ibid., p. 13. 

ia Synodalia, ed. Edward Cardwell (Oxford. 1842), I, 223-224 (Latin) 305- 
306 (English). 
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marriage automatically obtained a court inhibition prohibiting the de¬ 
fendant from marriage until the cause was settled. A man suing a 
woman had an additional advantage, for. if he could prove the defendant 
was under restraint or undue influence of friends or relatives, he might 
have her ordered into the custody of a neutral person. If, during the 
course of the suit, she married a man who knew of the litigation she 
would be sequestered from him. 13 

If the court decided for the marriage, it gave the defendant an oppor¬ 
tunity to show cause why it should not be performed. If he failed to 
do so it ordered him to celebrate the marriage by a certain date. If he 
did not communicate with the plaintiff it was the latter s duty to make 
all arrangements, notify the defendant, and, when the defendant failed 
to appear, certify the facts to the judge. In case the defendant resisted 
further pressure from the ecclesiastical court, the judge would pronounce 
him contumacious and excommunicate him. If he stayed excommunicate 
more than forty days he faced imprisonment on the writ dc excom¬ 
municato capiendo. He might then be released from the county jail only 
by agreeing to celebrate the marriage and by satisfying the court for his 

contempt. 14 

It is easy to see that the process which Conset describes is not suitable 
for dramatic treatment. Even if a playwright dared represent the ses¬ 
sions of the ecclesiastical court on the stage, the fact that he tried to gi'e 
his comedy unity of time would prevent his making effective use of the 
material. Consequently, a dramatist who presents situations which 
would be tried in the spiritual courts—contract, separation, and annul¬ 
ment—had to suggest, threaten, or promise such actions, not stage them. 

That the Restoration audience included few persons trained in canon 
law is obvious. We must therefore consider whether the audience knew 
something of the procedure in suits for contract of marriage. Cases in 
which the Court of King’s Bench refused to interfere when ecclesiastical 
courts dissolved de facto marriages because of pre-contract, such as Sir 
Robert Paine’s Case and Jesson v. Collins, mentioned earlier in this chap¬ 
ter, may have attracted some attention in Westminster Hall. If it were 
not for the fact that the plaintiff claimed marriage itself rather than 
merely contract of marriage, the case of John Emerton and Bridget Hyde 
would be an ideal illustration. Like a suit on contract it forced the 
courts to determine whether a marriage existed; like such a suit it seques- 

.. 18 Hfenry] C[onset], The Practice of the Spiritual or Ecclesiastical Courts 
(1685), pp. 253-254, 267-269. 

14 Ibid., pp. 271-273, 41-43. 
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tered the woman who married during litigation. The people involved 
were prominent, the sums large, and the cause lengthy. 

Bridget, daughter and heiress of Sir Thomas Hyde and stepdaughter 
to Sir Robert Viner, Lord Mayor of London, passed into the latter’s 
custody upon the death of Lady Hyde. Some ten days after this event 
Emerton, who may have had Lady Hyde’s approval, married Bridget. 
Failing to obtain custody of her, he brought habeas corpus proceedings 
against Viner. 15 

From accounts of the action we learn that some sort of suit was then 
(1674—1675) in progress in the spiritual court. Finally, after the spir¬ 
itual court had apparently ruled for the marriage, the case reached the 
High Court of Delegates, a special royal commission of appeal. When 
the Delegates decided for Emerton in July 1680, Mrs. Hyde obtained a 
commission of review, and the case continued in May, June, and July 
1682. In July Mrs. Hyde complicated matters by marrying Lord Dun- 
blain, son of the Earl of Danby. After she had been sequestered in the 
care of a clergyman, the case continued in October 1682. The final deci¬ 
sion, rendered in April 1683, was against Emerton, who, if Luttrell’s in¬ 
formation is correct, received a bribe of 20,000 guineas to end the prose¬ 
cution. 10 Theoretically at least, a case of contract might be appealed to 
the High Court of Delegates and prolonged as much as the case of Emer¬ 
ton and Hyde. Like that cause, it would be an attempt to determine 
whether a marriage existed. At the very least we may assume that the 
audience knew that litigation in the ecclesiastical courts was long and 
costly. 

The idea of contract as impediment to marriage is a dramatic com¬ 
monplace. We have already examined Mrs. Behn’s use of it in The 
Tou'ii-Fopp, The Luckcy Chance, and The False Count. The contract 
may be an unwelcome one, as it is in The Feign’d Curtisans, a play in 
which Octavio relentlessly pursues Marcella. Not until the end of the 
play, when he renounces all women, is he willing to release her so that 
she may marry Fillamour, her English lover. There are other plays, 
too, in which the contract to the wrong person delays the marriage of 


15 Joseph Keble, Reports in the Court of Kings Bench (1685), III, 434. 447, 
470; The Reports of Sir Crcszccll Levins (1701), II, 128-129. For other accounts 
see The Poems & Letters of Andrew Mon-ell, ed. H. M. Margoliouth (Oxford. 
1*^37), II, 146, 147, 316. 317, 355n, and Anchitell Grey, Debates of the House of 
Commons (1769), III, 58-82. 

10 Narcissus Luttrell, A Brief Historical Relation of State Affairs (Oxford 
1857), I. 52, 199, 205, 207. 230. 233-234, 255. A newsletter in the Calendar of State 
Papers. Domestic Senes, January 1 to June 30, 16S3, ed. F. H. Blackburne Daniell 
(1933), p. 202, puts Emerton's fee at £1,000. 
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the lovers. John Corye or Corey in The Generous Enemies takes from 
Thomas Corneille’s Don Bertran the situation of the ridiculous old man 
who renounces his plan to marry a young woman when he learns of her 
supposedly bad character. The contract between Don Bertran and Dona 
Alleria, like that which temporarily threatens Dona Alleria s happiness 
with Don Alvarez, was made by proxy.” Ravenscroft s Scaramouch a 
Philosopher and D’Urfey’s Don Quixote, Part III. permit the marriage 
of the lovers when the man to whom the heroine is contracted renounces 
his claim upon her. In the latter play the hero tricks his nva into 
yielding Quilleria by pretending to kill himself and refusing absolution 
until his opponent grants his request. Cornelia, in Manning s The C. - 
erous Choice, releases Don Philip to le, him marry Olivia when she s 
angered by the existence of a rival. In Sedley s Bella,,,,ra. Lionel, se¬ 
ducer of Isabella, is prevented from marrying her by a contract to marry 
Theodosia on pain of disinheritance. When Cunningham marries the 
latter, Lionel is free to follow the dictates of h,s heart and conscience. 

Several plays use the impediment of contract without any threat of 
legal procedure. Because Christina, in Crowne s The Com. ret » ", '• 
considers herself committed to marry Ramble, she is unwilling to con¬ 
sider Sir Mannerly Shallow, her father’s choice.” Cynthia. , Co - 
greve's The Double Dealer. IV.i, assures her father .ha, her agreement 

with Mellefont will prevent her considering anyone else. 

The faked contract seems to be a recognized expedient. Peregreen 
Woodland, in Caryll's Sir Salomon, III. plans to use th.s device pre¬ 
vent the marriage by which Sir Salomon plans to disinherit Ins son, Mr. 
Single. If the prospective bride refuses to listen to reason. 

I'll get some Wench or olher lo swear a Promise of 

rather then fait He pretend a Contract my self with Ins M.s.nss, and so 

the Banes. 20 

Lord Armiger, in Lacy’s Sir Hercules Buffoon, IV.i bids Mariana 

“Say you're contracted unknown to your uncle m one 
impediment to an unpleasant marriage which is about to le arrange ^ 
In Shadwell’s The Amorous Bigotte, V.i. Tegue, the rascally Irish priest, 

■“ j’-s’kffidiwnf'and W. H. 
Congreve, ed. Montague Summers 0923). 

II 52 

' 2 ° [John Caryll], Sir Salomon (\07\), P- 54. Maidmcnt an( ] W. H. Logan 
21 The Dramatic Works of John Lacy, to. jam 
(Edinburgh, 1875), p. 270. 
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makes an effort to prevent Dona Belliza’s fortune from escaping the 
church. When that elderly and amorous person plans to marry Don 
Bernardo, Tegue protests that she is contracted to the church. 

Hold, hold, I do forbid the Baanes: dou vert espous’d unto the Church first, and 
that does dirimcrc contractual & irritutn redderc sponsalia. 22 

The Latin phrases, appropriate only to a marriage involving an error of 
person or quality, seem to me to echo clearly those used by the mock 
canonist in the most admired play of Shadwell’s master, Jonson’s Epi- 
cocne, V.i. 

Sometimes the contract is a source of threatened legal proceedings. 
Farquhar’s The Inconstant, an adaptation of Fletcher’s The Wild Goose 
Chase, is largely an account of Oriana’s pursuit of Mirabel, the man to 
whom she is contracted. Having returned from the grand tour with a 
fashionable distaste for marriage, Mirabel is unwilling to fulfill his prom¬ 
ise or to release her to seek happiness elsewhere. Oriana assures him 
that the law will make him marry her; later, when his interest has revived 
and she has pretended disdain, Mirabel offers to go to law on a cause of 
pre-contract. 23 He finally agrees to marry her when, having followed 
him in page’s costume, she has saved him from a robber gang. 

On two occasions Dryden uses contract of marriage to provide those 
false arrests so frequent in Restoration comedy. In The Wild Gallant, 
Ill.i, Isabelle has Sir Timerous arrested on a promise of marriage to 
Constance. By so doing, she transfers his interest from her cousin to 
herself. 24 Warner, the clever servant in S r Martin Mar-all, arranges 
to have Sir John Swallow arrested on a promise of marriage to Mrs. 
Christian, but his stupid master spoils all by rescuing his rival from the 
bailiffs. 23 Other references to enforcement of contract are, with one 
important exception, somewhat casual. After Cunningham has married 
Theodosia, contracted to Lionel in Sedley’s Bellamira, V.i, he says 

Lionel, I hope we shall have no suit in the Prerogative Court, tho I have Marry’d 
your Mistress. 

Lion. Thou art my Redeemer, and hast broken that Knot I shou'd have been 
troubled to untie. Theodosia was my Father’s Choice (her Bags were contracted 
to his Acres). But Isabella's mine. 20 

22 Shadwell, op. cit., V, 75. 

23 The Complete Works of Geomje Farquhar, ed. Charles Stonehill (1930), I, 
237, 256. 

-* Dryden. The Dramatic Works, ed. Montague Summers (1931-1932), I, 98. 

23 Ibid., II. 126, 130-131. 

20 The Poetical and Dramatic Works of Sir Charles Sedley, ed. V. de Sola 
Pinto (1928), II. 95-96. 
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The most important case in which a contract threatens marriage i-’ 
Shadwell’s The Squire of Alsatia, in which the contract claimed by Mrs. 
Termagant is fraudulent. This woman has been mistress to Bel fond Jr. 
and has borne him a child. When he dismisses her because of her 
vicious character, she claims that he has seduced her with a promise of 
marriage. Such is the story she tells her brother, Ill.i. 

As I told you, I have had a Child by him; he is my Husband by Contract: and 
casts me off: Has dishonour'd me, and made me infamous. Shall you think to 
Game and Bully about the Town, and not vindicate the honour of your Family? -• 


Here, as elsewhere, Bel fond Jr. absolutely denies any charge of contract. 
Mrs. Termagant repeats her accusation to the attorney whose daughter 
is the young man’s current mistress. 

I am contracted with all the solemnity that can be to Mr. Pci fond, the Merchants 
Son; and for this wicked Girl he has lately cast me off. - s 


The most effective version of the story is that told to Isabella. Bel- 
fond’s fiancee. Ruth, the governess, is particularly impressed. IV.i: 

Term. Yet I was safe by solemn mutual Oaths, in private contracted: He 
wou'd have it private, because he fear'd to offend an Unkle. from whom he had 
great expectance, but now came all mv Misery. 

Ruth. Alack, Alack, I warrant he was false. 

Term. False as a Crocodile: He watch'd the fatal M,note and he found , 
and greedily sein'd upon me, when I trusted to his Honour and h» Oaths; 'he s til 
swore on, that he wou'd Marry me, and I Sinned on. In short, I had a Dau « 
by him, now three years old. as true a Copy as e'er Nature drew. Beauteous, 

Witty, to a Miracle.- 0 

Although Isabella is a. first convinced, she later accepts Belfond Jr.'s 

assurance that there had been no contract. 

After Mrs. Termagant’s first plan fails, she dresses herself as a man 

provides suitable false witnesses, and claims Isabella on the s r n b 
spousals cum copula, V.i. 

I have been many Months Contracted to her, and as you arc a Man of Honour. I 
must tell you, we have scal'd that Contract with Mutual Enjoyment . 

The second part of the claim seems to be designed to disgust Sir ’ 

who dislikes his younger son, rather than to establish a valid irre„ 


27 Shadwcll, op. cit., IV, 237. 

28 Ibid., IV, 248. 

20 Ibid., IV, 260. 

80 Ibid., IV, 276-277. 
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marriage. Mrs. Termagant does, of course, stress the impediment to the 
proposed marriage and, until Bel fond Jr. recognizes her, gives the com¬ 
pany some very disagreeable moments. 

Although Mrs. Termagant could hardly prove her non-existent con¬ 
tract with Bel fond Jr. in an ecclesiastical court, she could make trouble. 
The change which her accusations bring in Isabella’s attitude toward the 
young rake is worth examining. Naturally the young woman is shocked 
at the revelation of his past; she is also annoyed by his alleged betrayal 
of Mrs. Termagant. ' The scene of accusation is so impressive that for a 
while Isabella believes the story. Believing it, she probably feels that 
to marry Bel fond would be legally as well as morally impossible. Ter¬ 
magant, if she sued in the ecclesiastical court, would at once obtain an 
inhibition prohibiting Bel fond Jr. from marrying until the suit was set¬ 
tled. If she could convince the court of her veracity, the court would 
annul any marriage between Bel fond Jr. and Isabella, even if the mar¬ 
riage had taken place prior to the starting of the suit. Even though no 
character in the play mentions the possibility of an action in the spiritual 
court, such a suit is, I believe, the implied force back of the disturbances 
which Mrs. Termagant creates. 

Of course the fact that a claim was fraudulent did not prevent a 
plaintiff from starting action in the ecclesiastical court and annoying the 
defendant. Thus in February 1703—4 Henry Owen sued Mary Scur- 
lock, future wife of Richard Steele, for breach of promise and attempted 
to establish a contract. The ceremony, he alleged, was performed with 
the words of the prayer book, and Mary Scurlock had accepted a ring. 
Although Mrs. Scurlock admitted a long acquaintance with Owen, she 
maintained that the ring was merely a bit of silver wire which he had 
twisted around her finger, apparently in jest, and she denied assenting 
to any contract. On May 12, 1704, the Consistory Court of London 
rejected Owen’s libel, but he continued to annoy Mrs. Scurlock as late 
as August 1707. :!1 

3. Contract as Ground for Annulment 

Since the spiritual courts were willing to enforce a valid contract de 
praescnti, they would annul a marriage which violated such a contract. 
Mrs. Behn promises such an annulment at the close of The Tozcn-Fopp; 
Mrs. Fix does the same in The Spanish Wives, both of which I discuss 
at greater length in a later chapter. Although there are possibilities of 

31 George A. Aitken, The Life of Richard Steele (1889), I, 179-182. 
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such annulments in The Luckey Chance and in The False Count, there 
is not indication that action will be taken. In the anonymous . The 
Woman turn’d Bully. 1675, Attorney Docket ,s tncked into macna e 
with Loveal, maid to the Widow Goodfeild whom he expected to marry 
Since this marriage violates the promise which Loveal had gn 
Dashwell, Docket’s clerk, considers going to law. 

Married to my Master? I will instantly have him up in the Ecclesiastical Court 
de Matrimonio preloquut’, for that will amount to a Contract. - 

Later he decides to follow the advice of Spruce, his fellow-clerk, that 
Docket would be too sharp for him. 

4. Seduction by Contract 

The plight of the young woman who has been seduced with a 

of marriage occurs frequently in Restoration comedy. A <l^na'st,ay 

treat the subject callously or sentimentally f he chooses the lau 

method he mly use a sensational plot in which the '-on e surrenders 

her virtue, as heroines of Restoration comedy usually do not d. 

much loss of character. After all, she had received vows 

legally binding in the seventeenth century Furtherai . => 

may provide an opportunity to show the re 01 mat ion 

In The Amorous Prince, Mrs. Behn combines cal 

mentality. Prince Frederick, who has se ucec o » intention 
friend Curtius, admits to the latter that he has not the shghtest intention 

of fulfilling his promises, I.ii. 

Pred. raid., time an.l importunity refuse no body. 

Cur Is that the way ? had you no other Aids. 

Made you no promise to her, Sir, of Marriage.' 

Pred. Oh, yes, in abundance, that s your only bait, 

And though they cannot hope we will perform «, 

Yet it secures their Honour and my Pleasure. 

The cynical assumption that the promise to marry Thc Mul . 

seduction can be matched elsewhere. > s • p] greatly 

berry-Garden, V.iv, assures Olivia that if he .names her h « g 

limit his opportunities for enjoyment. He does^not ^ ^ 

be known for a marry’d man, and so put my si ou .r to scrupulous 

p i • , . . . nihtT wav of ensuring **0 

^old, promising marriage, or any other \sa> 

young Virgins I shall like hereafter. J4 

32 The Woman turn’d Bully (1675), p. 81. 

33 Behn, op. ext., IV, 128. 
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Visconti, in Fane’s Love in the Dark, I.i, refers to his amorous projects, 
some of which are “already consummated, by the help of some slight 
Vows, without the solemn Perjury in a Church.” 35 Wilding, in South- 
erne’s The Wives Excuse, Il.i, after assisting his latest conquest into a 
coach, turns to his servant to discuss the wonders which a promise can 
work. 

’Twas a very plausible argument, to cozen her into a consent; level to my design 
of lying with her, and carry'd to the very mark of love. 

Ser. Indeed it costs you nothing to promise, when nothing can oblige you to 
pay: and if she depends upon it, at her peril; ’tis she will be disappointed, not you, 
tho' ten to one, poor little rogue, from the fondness of her own inclinations, she 
guesses at yours: and fancies, from the courtesy she has done you, you will be so 
civil a gentleman, to marry her. 36 

When Prince Frederick of Mrs. Behn’s play plans to marry Laura 
instead of Cloris, Curtius tells him that he cannot do so because he is 
already married (i.e., by promise) to Cloris. Meanwhile Cloris tells 
Laura of the vows and promises to which she had yielded, V.i. 

So often vow’d he'd finish there his Life, 

If I refus’d him to become his Wife; 

That I half-dying, said it should be so; 

Which though I fear’d, Oh, how I wish’d it too! 

Both prostrate on the Ground i’ th' face of Heaven. 

His Vows to me, and mine to him were given: 

—And then, oh, then, what did I not resign! 

With the assurance that the Prince was mine. 37 

Not until Cloris feigns death does Frederick return to a sense of his 
obligations. Then he announces that “she dy’d thy Prince’s Wife.” 
When she enters alive and well, he agrees to marry her. 

In this play, of course, there can be no threat of legal action. Mrs. 
Behn does not need to po.r.t out that the spiritual courts would hesitate 
to enforce the claims of subjects against royalty. Nevertheless, we 
should realize that Cloris has a legal as well as a moral hold on the 
Prince, a hold which the three leading characters recognize. Further¬ 
more, the play shows that a contract was enforceable against persons of 
less consequence, even if the contract was unconsummated. When 
Antonio traps Lorenzo in Clarina’s apartment, his intended victim 

35 Francis Fane, Lore in the Dark (1675), p. 1. 

™ Written by Thomas Southerne, Esq. (1774), II, 37. 

37 Helm, op. ext., IV. 194. 
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escapes death by claiming to be “lawful husband to Isabella,” who. need¬ 
less to say, suggested the plan. In so doing, he has performed contract 
de praesenti. Since there were witnesses, the Prince orders Lorenzo to 
have the ceremony performed. 3 * Sophia, in D Ur fey s Squirt < sapp. 
V, provides a similar excuse for Welford when the latter has been 
caught in the chamber of her aunt Christina. She assures the wronge 

husband that Welford was 

With me. Sir; and a business of weight too; I can assure you: for he has this 
Night given me a promise of Marriage. 3 '-* 

Having learned of her ample fortune, Welford is glad to marry Sophia. 

Farquhar uses the formula of seduction by contract in two plays, in 
each of which the seducer repents and agrees to marry tie woman. 
Lady Lurewell, in The Constant Couple, has become something of a 
fiend in her attempts to make all men pay for the wrong done her, when 
she was only 15, by an Oxford student who had promised her marriage. 
Colonel Standard, the man who had deserted her, locates her during er 
attempt to blackmail Wildair into marriage. He is pleasec at us opi 

tunity to right the wrong done so long ago. . 

In his treatment of Clelia (The Twin-Rivals) Farquhar adopts a 

different technique. His heroine still loves Richmore, the villain who 

has seduced her, deserted her, and published her disgrace. v,c c 
attempt to marry her to Captain Trueman fails when the latter learm 
the truth in time and obtains the written promise of marriage t e \i . 
made to Clelia. In constable’s clothing Trueman raids Lord W ou awt > 
house just in time to save his fiancee Aurelia from Richmore s c u c 'c.. 
When the latter, representing himself as a justice of peace. 
Trueman to leave, the supposed constable asks a favor, .m. 

Tru. You must know Sir, there's a Neighbour's Daughter that 1 '^awoundy 
Kindness for: she had a very good Repute all over the aris i. an ^ 

married very handsomely, that I must say; but I don t know urn , ^ ^ 

gether after a very kindly natural manner; and I swore (that mus - - 
swear confoundedly, that I would marry her : But. I don t know how, 
car d for marrying of her since. 

Rich. How so? . . , t w .. v t 

Tru. Why. because I did my business without it. that was and 

thought.—The Truth is, she has some foolish reasons to say mo * tke 

threatens mainly to have me taken up on a Warrant, and >ruug ' ,e 


38 Ibid., IV, 189-190. 211-212. , 

30 Thomas D'Urfey, Squire Oldsapp (1679). P- 
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of Peace. Now Sir, I intend to come before you, and I hope your Worship will 
bring me off. 

Rich. Lookee Sir, if the Woman prove with child, and you swore to marry 
her, you must do’t. 40 

In pronouncing this judgment Richmore has played into Trueman’s 
hands, for the supposed constable has proof of Richmore’s promise to 
Clelia and is thus able half to force and half to shame him into marrying 
her. 

The same idea of promise and seduction, treated jocularly but with 
pressure from the authorities, appears in Mrs. Behn's The Widdow 
Ranter, V.v, in which Colonel Wellman, deputy governor of Virginia, 
forces Parson Dunce to marry the barmaid Mrs. Flirt because of a 
promise cum copula. In the preceding three plays the idea is only very 
vaguely that the seducers have contracted valid irregular marriages. In 
none of them is there the suggestion that the victim will take action in 
the ecclesiastical court. A magistrate, such as Colonel Wellman or 
Richmore—if the latter is indeed a justice of the peace—had no legal 
authority to compel marriage in such a case. However, if she could 
have convinced the justices that Trueman was the father, the hypo¬ 
thetical victim whose case he discusses with Richmore could have ob¬ 
tained a support order for his child. Every quarter sessions dealt with 
cases of affiliation to prevent illegitimate children from becoming charge¬ 
able to the parishes in which they had been born. Justices might well 
bully the fathers into marrying the girls, but they had no right at 
common or statute law to do so. 

Other cases of seduction by contract which do not result in the threat 
of legal action are fairly common. Elvira, in Leanerd’s The Counter¬ 
feits, I.i, has yielded to Peral'a, who has complicated matters by using 
two different names, but who at last agrees to marry her. Squire 
Buffoon, in Lacy’s Sir Hercules Buffoon, V.iv, must marry Fidelia, who 
impersonated the Northern Heiress, because “ ’tis too late to break off 
the match. 41 Similarly, Phaebe, debauched by Sir Philip Freewit in 
D Urfey s The Marriage-Hater Match'd, is justified in tricking her 
seducer into fulfilling his previous promise of marriage. The Duke of 
herrara, in Buckinghams The Chances, Ill.iv, has delayed marrying 
Constantia because of her brother’s opposition. Meanwhile, he justifies 
his conduct. 

40 Farquhar, op. cit., I, 344-345. 

41 Lacy. op. cit., p. 303. 
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She is my Wife, contracted before Heaven; 

(A witness I owe more tie to than her Brother) 
Nor will I fly from that Name, which long since 
Had had the Church’s Approbation 
But for his jealous Nature. 42 


Colonel Dorange, in D’Urfey’s The Campaigners, likewise agrees to 
marry in Act V, but his previous conduct had been most treacherous. 
Angellica describes how she yielded to “struggling wooing kisses and 
vows of Marriage, back’d with the treacherous opportunity” when the 
colonel was admitted to her chamber. 43 

General recognition of the importance of contract causes numerous 
fraudulent claims of seduction following promises of marriage. The 
most important of these, that of Mrs. Termagant in Shadwell’s The 
Squire of Alsatia, we have already discussed. Mrs. Trudge, cast mis¬ 
tress of Roebuck in Farquhar’s Love and a Bottle, also claims seduction 
upon a promise of marriage, but she does not seriously menace Roebuck’s 
happiness. More frequently the seduction as well as the contract is 
fraudulent. This may be a device to get rid of an unwelcome suitor. 
Moliere had suggested it in Monsieur de Poitrceaugnac, in which a clever 
servant arranges to have two women arrive with children to claim that 
the country gull has deserted them. Both of these women, however, 
claim marriage. In James Howard’s All Mistaken, Il.i, we see the 
unfortunate Philidor pursued by six women who claim seduction with 
promises of marriage. 44 Antonio’s boy, dressed as a woman, makes an 
amusing scene in The Reformation, V.ii, when describing his seduction 
by Leandro. 48 I have already mentioned the fact that Wrights The 
Female Vertuoso's, V, uses a forged written contract of marriage to 
enable Mariana to get rid of Timothy Witless. Lucy, her maid, pre¬ 
tends that she is pregnant because she yielded to Timothy, to whom she 
was betrothed. 40 To dispose of Squire Empty, the unwanted suitor in 
Taverner’s The Maid the Mistress, IV, Chariot impersonates her mis¬ 
press, pretends to be pregnant, and claims to have been overcome by the 
squire, when six months before she sheltered him from bullies, admitting 
him to her apartment because they were contracted. 47 


pp 5 X^ 5 ° rge VilHers > Dukc of Buckingham, The Chances, 5th ed. (?) (1735). 

^*’ 8mas D’Urfey, The Campaigners (1698), pp. 20-21, 58 r 

it * A Select Collection of Old English Plays, cd. Robert Dodsley and \V. Careu 

Hazlm ( l87 4_ 1876)> XVi 344. 

[Airow^mith?,] The Reformation (1673), p. 74. 

,/if. F cvi °le yertuoso's, pp. 44-45. 

[William Taverner,] The Maid the Mistress (1708), p. 40. 
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Realization of the importance of betrothal helps us to understand 
the situations discussed in this chapter much as the playwrights’ audi¬ 
ences might have understood them. It shows us clearly that young 
people separated by the whims of parents, maidens deserted by their 
fiances, and unfortunate women seduced on promises of marriage all 
had more of a legal case than one might suspect today. Our survey 
shows, however, that in presenting these episodes the dramatists made 
no special attempt to treat them in a legalistic manner. We do not have 
the characteristic factual touches which an earlier dramatist, such as 
Brome, tended to provide. When Saleware, in A Mad Couple Well 
Match'd , I.i, plans action against Carelesse for his seduction of Phoebe 
on a promise of marriage, he not only threatens law, but indicates spe¬ 
cifically that it is ecclesiastical law. Carelesse is to be summoned to the 
Court of Arches at Doctors’ Commons. 

And shall find friends that shall not see her abus’d by you nor him. There is Law 
to be found for money, and money to be found for Friends, and Friends to be found 
in the Arches.* 9 

What may one conclude from the treatment of contract in the plays 
discussed? There is no evidence that any dramatist turned to specific 
contemporary material for his theme, as did Chapman in the lost play 
The Old Joiner of Aldgatc. The theme of betrothal seems to be of 
literary origin rather than a direct reflection of contemporary life. In 
treating it dramatists followed the traditional manner of earlier plays, 
giving fewer touches of realism than they did in portraying clandestine 
marriages, or, for that matter, in showing certain types of tricked mar¬ 
riages. Despite the fact that the situations in which betrothal is funda¬ 
mental are treated vaguely, the material was no doubt intelligible to the 
audience whose members saw somewhat similar events in the life they 
knew. Because spousals were still a vital factor in English life the 
dramatists might treat them sketchily, allowing the audience to realize 
points implied but not fully expressed. Since betrothal has not the 
same significance today and since the dramatists seldom treated the 
subject with much verisimilitude, a modern reader is likely to miss the 
point in plays in which it is important. 

49 The Dramatic Works of Richard Brome (1873), I, 13. 
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Sometimes the most interesting comments on dramatic conventions 
are those of the playwrights themselves. Thus a conversation between 
Lovewell and the poet Lyrick, in Farquhar s Lone and a Bottle, 1699 
IV ii is well worth considering because it indicates succinctly the subject 
of much of the comedy we are about to consider and because it insists 
that comedy is a transcript, however faulty, of contemporary life. After 
Lyrick has assailed the artificial tragedy of the time, Lovewell asks him 

But what relish have you of Comedy? , 

Lyr. No satisfactory onc.-My curiosity is fore-stall d by a fore-knowledge 

of what shall happen. For as the Hero in Tragedy is either a winning m g, 

Fool that’s always a stabbing himself, or a ranting hectoring BuUy that s killing 

everybody else: so the Hero in Comedy is always the Poets Character. 

[2 Tcomptuld of practical Rake, and speculative Gentlemam who always 
bears off the great Fortune in the Play, and Shams the Beau aiid Squire 
Whore or Chambermaid; and as the Catastrophe of all rage us is 

'" d ^ And ^m^a, the most Tragical conclusion o, the two. 

Lyr. And therefore my eyes are diverted by a better Comedy m the Audience 
than that upon the Stage.-! have often wonder'd why Men s'kiu I be Old of 
seeing Fools ill represented, when a. the same time and place they may behold 
mighty Originals acting their Parts to the Life in the Boxes.- 

Having neatly satirized contemporary comedy, Farquhar ends his 
own play according to Lyrick’s formula. One may find similar conclu¬ 
sions in countless comedies of the dramatist’s predecessors, contempo- 

, , vrirk * s formula is, for example, a good de- 

ranes, and successors. L> nek >s Thc ohl Bat chclour. 

scription of another brilliant first play g nnrtrivil of 

Critics have often observed that desptte hts sktl. ,n the par«J»of 
character and the presentation of dialogue Congreve ts content w th trite 
unconvincing, and often absurd plots. Dr. Johnson, for exa Pk r _ 
marks that the catastrojihe of The Old Batchclour artses from 

. The ConfUtr WnrUs of George Farquhar, cd. Charles Stonchill (1930), 1. 51. 
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take not very probably produced.” 2 Even the Rev. John Genest, whose 
admiration for comedy of intrigue probably exceeds that of most modern 
readers, deplores Congreve’s fifth act. 

It is to be regretted, that Congreve, who in general is so happy in the management 
of his plots, should have concluded this play and Love for Love with a Marriage 
in a Mask; a deception which perhaps never happened and which (whether likely 
or not) had been introduced in so many plays, that it was stale to the last degree. 3 

How stale the device of the masked marriage is, the reader who con¬ 
fines himself to the dramatists of recognized literary merit is unlikely to 
recognize. He will encounter it often enough to understand why Con¬ 
greve’s use of it annoys Professor Perry, 4 or puts other critics on the 
defensive. Mr. Summers, indeed, cites some examples of the practice 
in other plays, perhaps to imply that Congreve was no worse than his 
contemporaries. 5 Finally, we must consider the approach of Mr. Taylor, 
who is somewhat at loss to understand how the play succeeded at all. 
Part of its appeal, he decides, was that the fifth act successively unmasked 
“four of the greatest beauties of the age”; furthermore 

The plot imposed no strain upon the audience for its types of episodes, use of masks, 
and mock and masked marriages were all well-known devices of the contemporary 
theatre. 0 

In a footnote he quotes an observation of Giles Jacob in The Poetical 
Register (1719) 

the Criticks attack him for the Incidents of Marriages in Masks being scarce ever 
done in reality 

and is surprised that the critics were “just becoming aivare of this 
absurdity.” ' 

Because he cannot imagine that masked marriages took place, a mod¬ 
ern critic such as Taylor finds the situations absurd. We should note, 
however, that Jacob says that they were “scarce ever done” and that 
Genest, writing more than a century later, maintains that they “perhaps 
never happened.” Lyrick, however, finds the original fools in the audi- 

2 Lives of the English Poets, cd. George Birkbeck Hill (Oxford. 1905). II, 216. 

3 Some Account of the English Stage (Bath, 1832), II, 4o. 

•Henry Ten Eyck Perry, The Comic Spirit in Restoration Drama (New 
Haven, 1925), p. 65. 

5 rite Complete Works of William Congreve, cd. Montague Summers (1923), 
11, 82. 

0 D. Crane Taylor, William Congreve (1931), p. 33. 

7 Ibid., p. 33n. Italics mine. 
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ence, and we may recall that Farquhar was at a later date himscl f a victim 
of a “tricked marriage." To be sure, that marriage did not involve 
masks, and the woman was not “a Whore or Chambermaid ; but the 
fortune hunter, like his stage counterparts, was sadly duped. Here, 
as in the pathetic deathbed marriage of William Wycherley, real i e 
tragedy parallels the stock material of comedy. Marriages myo vmg 
errors of quality or fortune seem to have been common, and there i> 
ample evidence of the frequency of clandestine marriages. Finally, al¬ 
though there is little printed material from the ecclesiastical courts for 
this period, there are records of occasional masked and mock marriages. 

That the conventions of comedy often involved absurd and impossible 
marriages is indisputable. Nevertheless, some of the situations which 
are absurd to us were not impossible or even improbable to a Restoration 
audience. Consequently, we should not describe motifs as absurd until 
we know what irregularities were possible in Restoration times. Since 
our examination of the significance of betrothal has shown how greatly 
the canon law of marriage differed from that of our own time, let us 
turn to irregular marriage ceremonies, as they occurred in fact and 


In the drama, as in the life of the times, we may at once dtstmgutsh 
between regular and irregular marriages. The former, which elclom 
occur in the plays, we have already described in the previous chapter. 
Steps in the conventional union included treaty of marriage, s ousab 
banns, and public marriage in the parish church between 8 a.,m and 
noon. 10 Regular marriages of gentlefolk differed from those of n 

feriors in two respects: usually they were by license t ° d, ; p “ sc ' 11 
banns; often they were celebrated in private chapels. That the gent > 

objected strenuously to the publicity which banns won d P' 

fairs is a point on which there is ample evidence.' Such objections may 

have been responsible for some of the clandestine marriages prior to 

Lord Hardwicke’s Marriage Act, although we may be sure 1 1 PI 

of parents or guardians was a much more important actor. 

8 StonchiU, in Farquhar, op. c'l;. 1 . ‘the* eager "ami impoverished 

distance or the opportunity may 

haVC .How e a d rrp 8 vfncent, "The Death o. William Wychedcy." H«v»i «« 

and Notes in Philology and Literature XV (1 o ). 1487-1653, Columbia 

»• Chilton Latham Powell. English Dornrst f PP . 

University Studies in English and Comparative Literature tm 

‘^George Elliot Howard, A History of Motrimooiat l«s,i,u,io»s (Chicago. 
1904), I, 455-458. 
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The irregular marriages which Farquhar mentions are the stolen 
wedding and the “sham.” It is convenient to divide the latter into two 
types: the “tricked marriage”—so called because it involves an error as 
to the identity, fortune, or quality of the person married—and the “mock 
marriage”—a ceremony invalid, on the stage at least, because performed 
by a pretended clergyman. My consideration starts with the successful 
clandestine marriage. In treating it I am avoiding the word “elopement” 
which in the seventeenth century usually designates the act of a married 
woman who leaves her husband to go with her lover. 

The Restoration re-established the authority of the Anglican canons 
of 1604 which prescribed strictly the conditions for the celebration of 
marriage. We may apply the term “clandestine” to any marriage vio¬ 
lating the canons. In so doing, we must realize that although any clan¬ 
destine marriage was illegal, only those marriages to which there were 
important impediments—such as pre-contract or consanguinity—were 
invalid. Consequently the fact that the ceremony was illegal had noth¬ 
ing whatever to do with its validity, though it might make proof of the 
marriage at a later date extremely difficult. The canons which concern 
us are as follows: 

Canon LXII suspended from ufTice and benefice per triennium ipso facto any clergy¬ 
man who celebrated marriage without banns or license, or at improper times 
(other than between 8 a.m. and noon.), or at any place other than the church 
or chapel of the parish where one of the parties lived. 1 - 

Canon LX III applied the same penalty to clergymen in churches which claimed 
exemption from supervision by diocesan authorities, authorized the ordinary 
ol a diocese to suspend such offenders, and provided for their punishment if 
they fled to another diocese. 13 

Canon C prohibited persons under 21 to marry or to contract themselves ( sponsalia 
lie chit contrail,-re) without permission of their parents or guardians. 14 

Other canons (CI-CIV) restricted the right to issue licenses or 
“faculties” to marry without banns to certain high officials and re¬ 
quired those officials to obtain security that there was no impediment to 
the proposed marriage, that neither party was involved in any suit con¬ 
cerning marriage or contract of marriage, that parties under age had the 
permission of their parents or guardians, and. finally, that the parties 

>- Synodalia, ed. Edward Cardwell (Oxford, 1842), I, 200 (Latin), 282 (Eng¬ 
lish). The ofhcial text of the canons was Latin; a semi-official translation was 
issued shortly after publication of the Latin text. 

13 Ibid., 1, 200-201. 282-282. 

11 Ibid., I, 222, 304-305. 
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would celebrate the marriage publicly, within the canonical hours, at the 

church in the parish where one of them lived. 15 

The celebration of a clandestine marriage might, then, deprive the 
guilty priest of his orders and his benefice. Others might be incon¬ 
venienced as well, since the ecclesiastical courts usually excommunicated 
all persons involved in such weddings. We have already seen that the 
common law courts might refuse dower to a woman not married publicly 
in church. 10 In addition, parents or guardians might disinherit the 
lovers, as stage parents or guardians so often threatened to do. Finally, 
if there was any evidence of violence, the courts would deal harshly with 
an adventurer convicted of abducting and marrying an heiress. Never¬ 
theless, unless there was an impediment, the marriage was perfectly 

valid and practically indissoluble. 

If the stolen wedding seems to be a conventional fixture of Restora- 
tion comedy, we must remember that until Lord Hardwicke s Marriage 
Act which in 1754 invalidated future clandestine marriages in England 
and sent runaway lovers north to Gretna Green, such unions were an 
important feature of English life, especially among the gentry and the 

wealthy classes. 17 . . . 

One evidence of the frequency of clandestine marriage and the wide¬ 
spread interest it created is the number of attempts to check the practice. 
Efforts of the House of Lords to legislate on the subject were invariably 
checked by the House of Commons. The lower house of the church 
convocation was disturbed, but controversies with the House of Bishops 
prevented any effective measures. When parliament finally too - action 
as a revenue measure it established a precedent for its later regulation of 
marriage in general. The following chronological list, which includes 
only conspicuous examples, helps to show why the subject persisted m 

the plays. 

March 29, 1677, The House of Lords introduced a bill to prevent men under 21 
and women under 18 from marrying or contracting themselves without per¬ 
mission of their parents or guardians. The latter were to he allowed to nivah- 
date any such marriages or contracts hy bringing suits for lactation in the 
ecclesiastical courts. Amendments offered in committee suggested that no men 
under 16 and women under 14 should he permitted to marry after the death of 

m Frcdcri'ck^PofhKl'dand^Frederic WiUiam Maitland 4 HW-J «i S /i Lute 
before the Time of Fdxvard l 2nd cd. (Cambridge, 1898). U. J/.i-J/o. 

if Howard op cit 1 435-460. provides the most convenient summary of events 
prior to the^ Manage Act and gives references to the extensive literature on the 

so-called "Fleet Marriages." 
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their parents, regardless of guardians’ consent, proposed to punish guardians 
who aided such marriages, and to imprison for three years any servant who 
married such a minor. Clergymen who assisted were to be deprived of office 
ipso facto and transported for a second offense. Finally, the act of impersonat¬ 
ing a clergyman to perform a pretended marriage was to be felony without 
benefit of clergy. 18 

May 22, 1685. The House of Lords introduced a similar bill to prevent the clandes¬ 
tine marriages of men under 18 and women under 16. The bill, which con¬ 
tained provisions for the punishment of guilty servants and clergymen, was 
dropped by the House of Commons after having been committed on June 18. 18 

November 4, 1686. The Commissioners for Ecclesiastical Causes, acting during the 
suspension of the Bishop of London, read the report of the King’s Advocate 
concerning exemption claimed by the churches of Trinity Minories, St. James’ 
(Duke’s Place), and St. Botolph’s (Aldgate), and, having considered the fre¬ 
quency of clandestine marriages there, ordered all rectors and others not to 
celebrate marriage without banns or license upon pain of suspension ab officio 
ct bencfico.- 0 

February 17, 1686-7. The Commissioners for Ecclesiastical Causes suspended for 
three years Adam Elliot, incumbent of St. James', Duke’s Place, for marrying 
without banns or license. On March 11, 1686-7, John Pinchback was licensed 
for this church, but on May 28, 1687, Elliot's suspension was removed. 21 

July 27, 1689. The Lords introduced another bill to prevent clandestine marriages. 
In addition to the provisions of previous measures, there were penalties for 
guardians who contrived improper marriages and for persons who celebrated 
marriage without having been ordained. After a first reading, the House of 
Commons dropped the bill. 22 

December 20, 1690. Parliament annulled the marriage of James Campbell, brother 
to the Duke of Argyll, and Mary Wharton, an heiress whom he had abducted. 23 

October 22, 1691. The House of Lords again prepared a bill to prevent clandestine 
marriages, which bill the House of Commons, as usual, rejected. 24 

13 Historical Manuscripts Commission, Ninth Report, Appendix, Part II 
(1884), pp. 90-91. bor the "loss" of the bill in the House of Commons, see The 
Poems & Letters of Andrew Man-ell, ed. H. M. Margoliouth (Oxford, 1927), II, 
211 - 212 . 

111 Historical Manuscripts Commission, Eleventh Report, Appendix, Part II 
(1887), pp. 276-280. 

20 Tudor and Stuart Proclamations, 14S5-1714, calendared by Robert Steele 
(Oxford, 1910), I, 464. 

* 1 Richard Newcourt, Repertorium Ecclesiasticum Parochiale Londinense 
(1708-1710), I, 558-559, 917; John Southernden Burn, The Fleet Registers (1833), 
pp. 3—4. 

22 Historical Manuscripts Commission, Tn-elfth Report, Appendix, Part VI 
(1889), pp. 243-249. 

23 Ibid., Thirteenth Report, Appendix, Part V (1892), pp. 217. 

24 Ibid., pp. 253-260. 
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June 28, 1694. Taxes on marriage licenses and marriage certificates, authorized by 

5 & 6 Wm. & Mary, c. 21, went into effect.- 1 

May 1, 1695. Additional taxes on marriage licenses and certificates enactedl byj> 

6 7 Wm. & Mary. c. 6, became effective. To prevent evastons, the act ord red 
all clergymen to keep accurate registers of births, marnages and dea h sm 
their parishes, under penalty of £100 fine. Clergymen competed ° 

without banns or license in churches of pretended exempt,on were to be fined 
£100, half of which went to the informer who secured comiction. 

July 16, 1695. Archbishop Tcnison issued to the clergy the King's command that 
no license for marriage was to be issued without the presence of two w,messes 
and good security for the conditions of the license.- 

June 24, 169, Additional fines. 7 m^ree 

others to use their churches for 
marriages was ex en Those marrled by su ch servers were 

the purpose as well as to the ceieurany*. 

fined £10, parish clerks or sextons assisting £S.- a 

April 9 1697 The House of Lords attempted unsuccessfully to amend the private 

P bid annulling me marriage of Hannah Knight and Thomas G^^e to pre 

vent clandestine marriages of men under 16 and women under 14. nikP- 

with praemunire those who assisted such marnages. The Commons pa.sed 

bill, but rejected the amendment.- 9 

May 1 1697 The traditional immunities of White Friars, the Sa\o>. Salisbury. 
Co^Ram Alley, and other "sanctuaries" which had lu.hcrto been 

from most judicial processes, were removed by 8 & 9 Wm. III. ■ * • 

[including clergy] were required to stay within the rules of them prisons 

suffer the penalties provided for an escape. 30 
December 5, 1700. A royal proclamation directed commissioners for the collection 
of taxes to meet at least once in three months, and to enforce the 
keeping of parish registers. 31 

1703. The lower house of the church convocation printed an address to the bishops 
complaining of the ordination of improper persons of forged M» of ordma 
.ion, of casual issuing of licenses to marry without banns, and of the cvl 
custom of lodging blank licenses in improper hands. 

26 The Statutes of the Realm (1810-1828), VI, 495-502. 

“ Docu^artAfnols of the Refold Church in Euglond. ed. Edward Card- 
well (Oxford, 1844), 11, 383, 386. 

"Horo/LrisManuJi^. rt'Mu.mrrripts of -fir House o, Lords. 1605- 
1W ^li'TofWeoto,. VII. 27.-275 

31 Tudor and Stuart Proclamations , 1. MU. 

32 Synodalia, II, 711-712. 
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April 30, 1712. The lower house of convocation prepared legislation, which it in¬ 
tended to submit to parliament, to enforce the existing canons and to discipline 
prison clergy, jailers, tavern keepers, officials issuing marriage licenses without 
proper restraints, and all others who encouraged clandestine marriages. Jus¬ 
tices of the peace were to be empowered to imprison for one year any person not 
in orders who pretended to celebrate the marriage service according to the 
liturgy of the Church of England. 33 

June 24, 1712. Fines of £100 for marrying without banns or license, and equal 
fines for jailers and prison keepers who facilitated such marriages, went into 
effect by 10 Anne, c. 18. Clergymen resident within the rules of a prison 
were, upon conviction of the offense, to be removed to the county jail until 
their fines were paid. 34 

June 16, 1714. The lower house of convocation began work on canons designed to 
regulate marriage licenses and to prevent clandestine marriages. Convocation, 
however, was prorogued July 9, following the death of Queen Anne. 35 

This selective chronology shows that church and state made frequent 
attempts to stop the traffic in clandestine marriages. For various rea¬ 
sons, one of the most important being the large number of unbeneficed 
clergy living in regions where the law was not enforceable, the attempts 
failed. Although Lord Hardwicke’s Marriage Act is outside the scope 
of this study, a brief summary of the solution it provided is appropriate. 
From March 26, 1754, all mm a*es in England—save those of Quakers, 
Jews, and members of the royal family—had to be celebrated, after banns 
or by special license, in the parish church, between 8 a.m. and noon, in 
the presence of two witnesses. An Anglican clergyman and the Angli¬ 
can liturgy were necessary. Parliament broke sharply with the canon 
law tradition tha consent, not ceremony, made the marriage. Other 
forms of marriage, or marriage celebrated in other times or places with¬ 
out the license of the archbishop, were invalid as well as illegal. Parents 
consent was necessary for a valid license if either party was under age. 
Enforcement of the law was not left to the church; the government 
provided, and on several occasions inflicted, 14 years transportation for 
clergy who married contrary to the provisions of the act. Finally, 
ecclesiastical suits based on contract dc praesniti or dc futuro were out¬ 
lawed. The ceremony, not the agreement, became the test of English 
marriage. 30 

35 Ibid., II. 770-775. 

34 Statutes of the Realm , IX, 637. 

**Synodalia. 11,794-796. 

30 26 Geo. II, c. 33, summarized in Howard, o/>. cit., I, 45&-459. 
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Having examined some of the evidence that the stolen wedding 

interested audiences of 1660-1714. let us see how the ^ 

sented the subject. That the motif was frequent the chart at the 
of chapter V shows. Often necessary because of the opposition of 
parents'^and guardians, it seems at other times to have no other funct o 

than to provide a suitable curtain scene. 

Dryden's The Wild Gallant, acted in February 166- 3 but 
printed until 1669, is a convenient starting point because it combines 
some very commonplace situations with an extremely unusual marr age 
on the stage. The stupid Lord Nonsuch plans to force h.s daughter 
Constance to marry the equally stupid Sir Timerous. despite ler p 
ence for Loveby, a wild gallant and improvident rake. Isab 1. Con 
stance’s witty cousin, marries the knight for Ins money and t ks 
Nonsuch into authorizing his daughter’s marriage to Loveb) \\ ‘ 
not summarize here the intricate and. as Professor Harbag lus pouted 
out, Bromean ar plot by which Isabelle transfers Sir Timerous .meres 
from her cousin to herself, and. having convinced Lord Nonsuch tha 

his daughter is pregnant, persuades him to order , >^ cha P'“ ° na5 _ 

Constance and Loveby that evening in the garden. The cere™on> • hov^ 

ever, is worth examining. Constance s servant, icsset o 

in fantastic costume, presents the bride, garbed as Fortune to Loeh. 
Learning that the supposed pregnancy is merely a -sluoii he l . 
accepts with joy. We do not hear the chaplain read the service, but 

stage directions tell us: 

The Parson lakes them lo Hie side of the Stage: they tarn llmr hacks '< 
Audience, while he mumbles lo them . 3 * 

While Constance has been thus occupied. Isabelle has Jolted a pro¬ 
jected tricked marriage, released Sir Timerous ro 'I! when the 

bound him and gagged him, and then married him offstage 
watch drag in the two, arrested "upon suspition of felony .opdhcr., 

learn of the marriage, but nothing of license, place, or c gy ’ 
Nonsuch’s placid acceptance of defeat is characteristic of fifth act parent. 

and guardians. After all, as Isabelle tells him, 

*tis in vain to hold out now ’tis past remedy : 'tis like the last Act oi a ^ ^ 

People must marry; and if fathers will not consent then, they 

at u'm from the Galleries: why should you stand off to keep us from dance 

” Alfred Harbage, "Elizabcthan-Restoration Palimpsest. MLR. XXX 

(1940). 307-309. . fl/ . . M „ n tai?uc Summers (1931-1932), I. 1-0. 

38 Dryden. The Dramatic Works, cd. Montague sui 

80 Ibid., I, 124. 
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If Lord Nonsuch, or any other parent or guardian so served, chose 
to make difficulties, he could do so, but he could not invalidate the mar¬ 
riage. Possibly he might disinherit the young people. Certainly he 
could dismiss his chaplain, and, if he chose, have him suspended from 
orders for three years. The unidentified clergyman who united Isabelle 
and Sir Timerous similarly risked suspension from orders and ejection 
from his benefice, if any. If he held a parish charge, the churchwardens 
might have presented him for irregular marriages. A private chaplain 
had no such worries, for he was exempt from bishop’s visitations, and 
his patron would only expose himself to ridicule if he prosecuted a 
priest for a marriage he had himself ordered to be performed. Until 
1695, when marriage without banns or license became a serious violation 
of the revenue laws, neither man risked any punishment from the civil 
government. 

The most unusual thing about the marriage in The Wild Gallant is 
that the service takes place on the stage. Yet because the scene does not 
emphasize the ceremony, the dramatist has provided nothing which could 
be construed as parody or imitation. The only comparable scene I have 
found is that in Lacy’s The Dumb Lady, acted in 1669 and printed 1672. 
Lacy combines material from Moliere’s Le Mcdecin malgrc lui and 
L Amour mcdecin. In the latter play Sganarelle consents to what he 
believes a sham contract between his daughter Lucinde and her lover 
Clitandre, here disguised as a physician (Ill.vii); the marriage itself, 
however, is offstage. Lacy’s Gernette sees his daughter marry Leander, 
who is disguised as apothecary to Drench, the farrier-physician retained 
to cure the mad woman, in what he believes to be a mock ceremony 
performed by a servant in disguise. As the nurse realizes too late, the 
clergyman is real and the ceremony binding. As in The Wild Gallant, 
the service seems to be in pantomine. The audience does not hear the 
priest’s words, but the nurse does, V.i. 


Master, as I live, they’re married in earnest! 
words that I and my husband was .-* 0 


I'll be sworn, with the very same 


The marriage ceremony in Mrs. Behn’s farce The Emperor of the 
Moon is a “lunar ritual” designed to rid Dr. Baliardo of his astrological 
manta, a ritual having not the slightest connection with that prescribed 
by the Prayer Book. The ceremony in Vanburgh’s Aesop, since it is 
clearly and appropriately pagan, need not concern us here. Elsewhere 


° f l0 ''" L “ Cy - ed ' JameS Maidmen < a " d W. H. Lacy 
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the comic dramatists seem to avoid staging the marriage service. To 
do so would be blasphemous meddling with sacred things. Moreover 
i, would reduce whatever probability the offstage marriage of nustaken 
identity had possessed. Finally, the actors may have believed that the 
performance of such a ceremony would have bound them . 
involuntary irregular marriage. Only one play. Mrs. Behn s The 
Younger Brother, stages a conventional contract dc freese mb. 

"«»»«" Pl.1. ...» .1.™ *. 

comment on the preparations for it. ^ . , , h-inns 

most part with gentlefolk, no character plans to be married by ^ 

There are, however, numerous references to forb.ddmthbanns in the 
sense of preventing a projected marriage. Thus Hippohta in > 
W&TntleJl* LLo-Master, Li. get..Monsieur de Fj™ Jo 

deliver a message asking Gerrard to The expression is 

the morrning to her Window to forbid the Banes. ' 

ESSSKKHSsi;: s 

a servant is sent to get the docume^n SjrH» ^ ^ ^ a 
Farquhar's The Constant Coup , Commons, 

duel, he asks “which »^nov ? of license and priest 

or a Sentence from the Ulii van). Wood. 

may indicate that marriage is imminent; it ocs so \ 1 j }c 

V.i, and in D’Urfey’s ,1 Fond Husband. V.i In the 
Factious Citizen. 1C85, II. Cringe, having deeded to marr 
substitutes her name in the license he had purchased - 

Lucia. A license helps conspirators in Shadwe.l s ^ 

convince the unfortunate Timothy Squeeze of his ma ™B J y ' 
wench. The document is merely a corroborate 

ready has ring, certificate, and witnesses. • u of the 

with the assistance of a lawless Alsatian divine, outside the reach 

bishop, the license is an ironic note. t i, ev often 

If the characters in the plays seldom bother to get hcenses*> J™ 

allude to the canonical hours and to marrying parsons. Canon L. . 
•1 The Complete Works oj William Wycherley, ed. Montague Sum 

I, 161 . 

42 Farquhar, op. cii., I, 144. 
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as we have already seen, restricted the marriage service to the hours 
between 8 a.m. and noon. Some characters find it impossible to marry 
at other times. In Mrs. Behn’s Sir Patient Fancy, II.i, the elderly 
knight, disappointed by arrangements for his daughter’s wedding, regrets 
that the passing of the canonical hour makes it impossible for him to 
dispose of her at once to some one else. As a Puritan, Sir Patient pre¬ 
fers the civil service which prevailed during the Commonwealth. 

I profess we ne’er had good days since these Canonical Fopperies came up again, 
mere Popish Tricks to give our Children time for Disobedience,—the next Justice 
wou’d ha’ serv’d turn, and have done the business at any Hour: 43 

A few persons heartily support the canonical hours. In contrast to the 
attitude of Sir Patient is that of Old Moneylove, the irate parent of Tom 
Essence, V.iii, who is unwilling to “bate an Ace of the Canonical hour” 
when a prospective son-in-law arrives late. 41 Sparkish, in The Country- 
Wife, IV.i, bids Alithea come to church before the canonical hour 
passes; later he refuses to be married in the afternoon. Similarly Old 
Bellair in Etherege’s The Man of Mode, V.ii, fears that he and his son 
will not he able to marry by noon. Jacques, in D’Urfey’s The Comical 
History of Don Quixote. The Third Part, II.i, is also in haste to marry 
within proper times. 

The canonical hour may also be an excuse to postpone the issue. 
Thus Carolina, in Shadwell's The Sullen Lovers, V.i, refuses the serv¬ 
ices of the “Lcvite” whom Lovell offers, and observes ironically 

Xo Sir, I know you arc too true a Son of the Church to venture that after the 
Canonical hour. 45 


Woodvil in Doggeti’s The Couniry-lVake, II.ii, and Beaumine in Mrs. 
Trotters Love at a Loss. Ill.i, develop sudden respect for ecclesiastical 
law when women with whom they have trifled wish immediate marriage. 

Clergymen may be unwilling, or pretend to he unwilling, to marry 
after proper hours. Such an attitude may merely be extortion as it is 
in Powells The Cornish Comedy, 111 .ii. Here Manley, about to marry 
Clarinda, must give the parson money to convince him that his watch is 
about an hour slow. Reluctance of a priest to perform such an illegal 
service may contribute to the plot, as well. The mock marriage of 
Epsom-]]' ells, \ .i, following which Justice Clodpate must pay heavily 

*A TJif n ' ork * of Aphra Behn, ed. Montague Summers (1915). IV, 40. 

* [Thomas Rawlins?! Tom Essence (1677). p. 60. 

I g 2 ' C Lo '" t ' lctc lVorks °f Thomas Shadiccll. cd. Montague Summers (1927), 
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to learn that the ceremony is not binding, is performed by a servant 
because the regular parson refused to marry out of legal hours A 
similar refusal in The Woman turn’d Bully. V.i, prevents the marriage 
of Attorney Docket to Widow Goodfeild and provides time for a senant 

to arrange to impersonate her mistress to gull the lawyer. n ury , 
V.i, Lady Fantast will not let her affected daughter marry the false count 
at night: the latter must accept a formal contract de future when both 
women refuse the ministrations of the Catholic priest who, the count say s. 

will marry at any time or place. , 

The suggestion that clergymen outside the Church of Eng 
marry at illegal times no doubt appealed to the prejudices of an audience 
which certainly looked down upon the marrying parsons of its o«n day. 
When the scene of a play is a Catholic country, the stolen wedding usu¬ 
ally takes place without the slightest difficulty as to banns, tune, or , la£ 
In France (5,> Anthony Lore). Italy (The Rover), and Span ^ 
Dutch Lover) a priest or a friar is always ready to marry without cense 
at any time or place. The Catholic priest ,n England may be us, as 

obliging. Only the commotion of the burglary in The B norinda 

prevents the French army chaplain from marrying Annwell and Doru.da 

for a clandestine or tricked marriage. Since the action o > 

of Cole,non-Street takes place in 1658 the parson can - d‘ 
a Church of England man. Mr. Scruple, canting miniscro 

son’s The Cheats, wavers between conformity to the ts * . 

to get a benefice and loyalty to the fanatical brethren. Ap^renUy 
Scruple performs the ceremony between Afterwit and B^n« and,ju 

the tricked marriage which, though present in t K Drvdcn’s 

Ms., was omitted from the printed version of the play. twQ 

Martin Mar-all, Lady Dupe offers the non-con formi • ‘ 

or three angels to help her marry off the pregnant Christ an. TU ^ 
senter in Sedley’s Bcllamira is pa ] d at a higher ra ^; Umour . s costunie 
marriage of Cunningham and Theodosia \ • . • nnkes 

as Tribulation Spin,ext, assumed to use during an -sig a n. ake 
possible the mock marriage in Congreve's The Old But .dito • ' 

Heartwel, has exhausted all o*er metl^s o^persct maid 
resolves to make the supreme sacrifice of « k ort i a ; nc< | 

sees the supposed "Fanatick,” assures Heartwel, he ,s lawbd^onlanwd, 

she brings in Bellmour, who gleefully performs ceren o ^ 
times, however, a gentleman is unwilling to accept a rc» iy 
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Winlove, in Lacy’s Sauny the Scott, IV.i, plans to marry at Covent 
Garden Church only if the priest is suitable. 

But is the parson orthodox and canonical? I would not have an Obadiah to make 
us enter into covenant of matrimony. 

Jamy. Trust me, sir, he’s true as steel. He says all matrimony without 
book—he can christen, wed, and bury blindfold. 46 

As a rule, however, there are plenty of Church of England men who 
will disregard the canons to marry without banns or license, and, if need 
be, at unlawful times and places. Motives for such conduct vary. 
Naturally the chaplain to a person of quality, such as the one in The 
Wild Gallant, must follow his employer’s orders. Smirk, private chap¬ 
lain in Etherege’s The Man of Mode, acts on the request and bribe of a 
friend. Saygrace, chaplain to Lord Touchwood in The Double Dealer, 
is willing to co-operate with Maskwell, but does not realize the extent 
of the latter’s duplicity. 

In Vanburgh’s The Relapse the situation is more complicated. Mr. 
Bull, household priest to Sir Tunbelly Clumsey, is to marry the latter s 
daughter Hoyden to Lord Foppington. Tom Fashion, younger brother 
to the noble peer, arrives before him, successfully impersonates him, 
and, by offering the priest next presentation to a fat living, marries 
Hoyden privately. Mr. Bull had no reason to suspect the scheme. 
Later, when he has married Hoyden to the real Lord Foppington, he 
is in considerable difficulty. He has performed two unlawful marriages; 
he lias infuriated his patron by admitting the first marriage. Sir I un¬ 
belly docs not accept the situation gracefully, and Bull, we may assume, 
will lose his post. Furthermore, if Sir Tunbelly chooses to report him, 
he will be suspended from holy orders for three years. Finally, a revenue 
measure of the previous year would permit any member of the household 
to prosecute the priest for the illegal marriage and to recover half of 
the £100 fine. 47 In plays prior to May 1, 1695, when the fine became 
effective, a private chaplain was reasonably safe if he did not offend his 
patron. The suspension per triennimn ipso facto was merely nominal 
for him. As a member of a private household he did not need to fear 
the bishop’s ordinary or the churchwardens who supervised the conduct 
of parish priests. 

Those willing to perform illegal marriages were by no means limited 
to private chaplains, however. Poor clergymen would run the risk. 


46 Lacy, of>. cil., p. 370 

47 0 & 7 VVm. & Mary, c. 6, discussed earlier in this chapter. 
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Thus Goldingham in Shadwell's The Miser, IV.i. has no trouble obtain¬ 
ing a priest to marry Theodora to Timothy Squeeze at night on short 

notice. Bellamour warns the girl: 

Your Father has prepared an entertainment, and will have a Hurino Parson 
ready, that will venture all his Preferment, and go against the Canonical Hour to 
marry you this night to that Rascal Timothy, and in spight of all my persuasion. 

your Father is resolv’d on't. 48 

Emilia, in the same author's The Sullen Lovers, V.i.pretendstog.ve 

Woodcock an assignation at Oxford Kate's tavern. With a parson the 

victim goes there for a long and futile wait A similar clergy J 

available for Sir Simon Addleplot, in Wycherley s Love ... 

that unfortunate man boasts too soon of ns p ans ora 

supper in Mulberry Garden. The dandestme marriage ,n « 

mous She Ventures, and He Wins (1696) takes place > 

Tavern, Haymarket. Some of the clergymen who pe om te 
monies are probably without positions; others because fugihves from 
justice, may marry as they please. S-h is the A.sat mi D» ^ 

Shadwell's The Squire of Alsatia, V.i. This wo >. f 

brothels and taverns of a district exempt from the online . process 
justice, need hardly worry about visitations from the bishop 

ordinary. 

He's a brave swinging Orthodox, and will Marry any Co“pk at timc ’ 

Licence and Canonical Hours, and all those foolish Ceremome . 

A parson travelling outside his °^’ ^‘^^^^'‘onrafan inn between 
No one could have been more obh^, & When Cap- 

London and Chester in FarquWs ^ ^falLs'his *if£ 

tain Basil announces Ins marriage 

guardian , . 

i .rtsotiv hut mv Blockhead dropt the 
we intended indeed to have done .t more ^ p arsons Chamber that trav- 

Key, and being stopt that way, we saw gave us his 

died with me, we went up. found him smoakmg Ins Pipe. He 

Blessing, then lent us his Bed. 50 

Several of the weddings we have examined. 

marriages we shall examine later, take p ace a " deception which 

ding, of course, makes more plausible any substitution or decep 


48 Shadwell, op. cit., II, 66. 
48 Ibid., IV, 269. 
50 Farquhar, op. cit., II, 28. 
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the dramatist wishes to present. And if there is no deception the device 
makes the clandestine wedding more daring, more wickedly fashionable 
Furthermore, it provides an opportunity for that type of humor usual 
after weddings, especially in Restoration comedy. Mrs. Pix makes 
sufficiently obvious use of the device in The Innocent Mistress, 1697, 
IV. Lyewell, garbed as lawyer, has assured Lady Beauclair that his 
fellow sharper Spendall has a large estate. Peggy, Lady Beauclair’s 
daughter, is for immediate marriage. 

La Bcauc. For shame, what d’ye talk on; why ’tis past the Canmck hour. 
Spend. Madam, all People of Quality marry at Night. 

Lyw. That they may be sure to go to Bed, before they repent; a day’s con¬ 
sideration might take off their Appetite. 

La Beauc. Nay, if People of Quality do it, I’m for ye. 51 

Clandestine marriages of persons of quality were, as Mrs. Pix suggests, 
often at night. We should note that certain royal marriages, certainly in 
no sense clandestine, were also at night. Mr. Summers notes that the 
marriage of the Duke of York to Mary of Modena, after having first 
been celebrated by proxy, was later performed on the evening of No¬ 
vember 21, 1673, by the Bishop of Oxford. 52 Luttrell notes that the 
Bishop of London celebrated the wedding of Prince George of Den¬ 
mark and Princess Anne, on the evening of July 28, 1683, at St. 
James’s Palace. 53 On the evening of November 6, 1679, John Evelyn 
attended the marriage of the Duke of Grafton to the 12-year-old daugh¬ 
ter of the Earl of Arlington, at Whitehall, in the King’s presence. 54 

Church marriage is available, at short notice, often without banns 
or license, for those who prefer it to weddings in taverns or in private 
houses. An inconspicuous church in a suburb will serve. Thus Lovell, 
in Shadwell’s The Sullen Lovers, IILi, tells Carolina 

there is a Parson at Knights-bridgc that yoakes all stray People together, we’ll to 
him, he’l dispatch us presently, and send us away as lovingly as any two Fooles that 
ever yet were condemn’d to Marriage. 35 

This chapel is the scene of one of the tricked marriages in Leanerd’s 
The Country Innocence, 1677, IV. The incumbent may have been 

31 Mary Pix, The Innocent Mistress (1697), p. 37. 

52 Dryden, op. cit., I, xc. 

33 Narcissus Luttrell, A Brief Historical Relation of State Affairs (Oxford, 
1857), I. 272. 

34 Diary of John Evelyn, ed. Henry B. Wheatley (1879), II, 356-357; cf. II, 

284 . 


33 Shadwell, op. cit., I, 50. 
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driven to irregular marriages by the fact that the endowment of his 

church was very small.'' 6 . „ _ rp 

Certain London churches, well known for .rregular marriages, are 

mentioned in the plays. I have already observed that \\ '" lov '^ 

Sauny the Scott plans to marry at Covent Garden Outre • 

in Shadwell’s The Miser, V.i, marries Theodora there. Com 

Wycherley's Love in o Wood and Payne's The Mormng f ^ 

cates that this church was also highly esteemed as a place of assignat on 

Other churches mentioned are those which claimed exemption from 

visitations of the Bishop of London. These are t. anc . 

Minories, and St. James', Duke's Place. Although I find no ev lenct 
that the clergy of St. Pancras were disciplined for clandestine n amage^. 
The Mistaken Husband, II.i, implies that the church was n 
pulous. The best description of the place, which ,s also the most ugo 
ous denunciation of clandestine marriages in Restoration comedy occurs 
in Rawlins' Tom Essence, V.iii. Loveall. having arrived too ate to 
marry Old Moneylove's daughter within lawful hours, sug 0 - 
they go to St. Pancras. 

Lev. But under favour Sir, our Church respects 
if it be by One in Orders, and according to the ctremonj { )iat 

a. any time, his good-bu, Sir, for fear some scrupulous man 

think you of taking a Coach to Pu.irrur-Church, there it ui j 

for that is a place of Priviledge and Liberty to Marry wi.hout L, licenses [« h 

“ ZdTA place of Priviledge and Liberty: a place of Decent. H.sUud 

.o',-what an age is this, .ha, our Mother-Church D^auch 

as the Laws! for those places of Liberty, as >ou s 1 «. • Marrv the 

our Children from their obedience; for when they have no m.*! to Maro^ 

person of their Parents approbation, they run away ' N,t ^ 0 ™ rry hJni {or LoV e 

tongu’d Fellow to your Place of Liberty (as you ca Bawdy-houses, 

forsooth, and commonly take their first taste of man m one of the Bawdy 

near that Church. 67 

In The Way of the World, IILi. Pancr “ 

for the marriage of Mirabell s servant Wai n • because 

(1714). IV. the “Curate of Pancridge” is described as fm ; us hecau. 

the delay in Sir Tristram’s marriage to Aurelia keeps 

other couples he is to unite that evening. 

66 Newcourt, op. cit., I, 694. nortion of this passage describ- 

. 67 Tom Essence, p. 60. Mr. Summers cites the porno ^ ^ nQt quote 

ing marriage without licenses in his Congreve, op. -# 

Old Moneylove’s diatribe. 
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Since the curacy of Trinity Minories was in the gift of the crown, 
the incumbent claimed exemption from the bishop’s visitation. Burn 
found about 6,000 marriages in its register between March 27, 1676 and 
June 21, 1683; and the church was specifically mentioned, together with 
St. James’, Duke’s Place, in the royal proclamation of November 4, 
1686, quoted earlier in this chapter. 58 The very private marriage of the 
innocent Peggy to the thrifty Alderman Wiseacres, in Ravenscroft’s 
The London Cuckolds, IV.iii, takes place there. Dashwell tells his wife 
Eugenia: 

Dash. They would have no license, and so were married at the Minories, a 
place at liberty, because it was more private— 

Eug. I would not have been married at one of those ungodly, unsanctified 
Chappels, methinks for ne'r so much—'tis very unlucky they say—. 50 

Perhaps the most notorious of the marrying chapels before the Fleet 
Marriages became fashionable was St. James’, Duke’s Place, which 
claimed exemption from visitations of the Bishop of London because the 
benefice was in the gift of the City. In my account of government 
attempts to check clandestine marriages, I have already mentioned the 
fact that the Ecclesiastical Commissioners suspended the incumbent, 
Adam Elliot, on February 17, 1686-7, for clandestine marriages contrary 
to the royal proclamation. It was not easy, however, to dispose of the 
resourceful Scot who had been captive to the Barbary pirates, served as 
chaplain to the notorious Lord Grey of Wark, and been a fairly success¬ 
ful antagonist of Titus Oates. 00 On March 11, 1686-7, Elliot had John 
Pinchback licensed as curate; on May 28, 1687, his own suspension was 
removed. 01 Burn found about 40,000 marriages in the Duke’s Place 
register between November 1664 and 1691, sometimes as many as 30 
to 40 a day. From the time of Elliot’s reinstatement till his death in 
1700, marriages averaged 16 a day. 02 It was at this church that, prior 
to his impersonation of Sir Rowland, Mirabell’s servant Waitwell mar¬ 
ried Lady Wishfort’s maid Foibel. A servant in The Way of the 
World, I.i, describes the facility of marriage at Duke’s Place. 

58 Burn, op. cit., pp. 4-5; Tudor and Stuart Proclamations, I, 464; Newcourt, 
op. cit., I, 562-563. 

;,J Restoration Comedies, cd. Montague Summers (1921), pp. 219-220. 

00 John Venn, Biographical History of Gotxvillc and Cains College (Cambridge. 
1897-1912), I, 423. A recent article, Ianon, “A Captive in Barbary, The Reverend 
Adam Elliot, M. A.,’’ The C oian, XLVII (1939), 89-102, does not discuss Elliot’s 
later career. The DNB account is limited to Elliot the traveller. 

•u Newcourt. op. cit., I. 917. 

" 2 Burn, op. cit., pp. 3-5. 
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Sen,. Sir. there’s such Coupling a. Pancras. that they stand behind one 
another, as We in a Country Dance. Ours teas the las. Couple to lead up . and 
no hopes appearing of dispatch, besides, the Parson growing hoarse, « were a.ra 
his Lungs wou'd have fail’d before it came to our Turn; so we drove round to 

Duke’s Place; and there they were rivetted in a trice.’- 3 

Characters in the plays sometimes mention the fact that marrying 
parsons run some risk in uniting them without banns or license. In my 
account of attempts to check clandestine marriages I have show n tha 
after 1695, when the government provided machinery to discipline prie> > 
whose illegal marriages were robbing the treasury of taxes evie on 
licenses, those risks were considerable. When a comedy identifies the 
marrying parson-and comedies often fail to do so-it usually makes 
him chaplain to a person of quality or else an unbeneficed rogue The e 
is good reason for the failure of the dramatists to represent normal 
parish priests as performing clandestine marriages. n a c ition 
check provided by regular visits from the bishop or his ordinary, pa c* 
clergy were supervised by churchwardens who were require o 
“presentments’ or indictments at stated intervals. These * 

prepared in accordance with a form of inquiry furms le > ° - 

reported on moral lapses of the priest and his pans uoners. 
nary required, among other things, a careful investigation as to clandcs 

tine marriages. 61 .... , . , \\ r 

The Oxfordshire churchwardens' presentments, publis ier > j • 
Peyton, show that-in rural districts at least-participants in 
marriages were disciplined. Presentments for sue i marriages 
after the Restoration, but they then include more < etai >• , , 

Eustace and Elizabeth Astrey of Great Milton were exominimn a d 
their marriage at St. Aldate’s. Oxford, with a license.in 
fraudulently claimed residence in the district, on June , ... 

they submitted to punishment, the excommunication was 
Similar steps were taken against Peter Tomlinson niarned ^ 
Lillingston, curate of Ilmer, Bucks, on Augu - • 
case, however, do we know what happened to the c ergyma 

63 Congreve, op. cit., Ill, 17. . p rrsrn i, n euts in the Oxford- 

61 Sidney A. Peyton, ed.. The C/iMrc/iu-arrfc () x f or< i s hirc Record Society. 
shire Peculiars of Dorchester, Thame and Ban >t 3- f churchwardens’ pro- 

X (1928), x-xxiv. Mr. Peyton’s comxn.cn summary ArchdeJ|Con of Sudbury, 
cedure is based on printed instructions by John \ 

11 16 «°/6id., pp. 157-158, 183-184. For pre-Rcstoration clandestine marnag 

PP. 193, 195, 284, 287, 290. 
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In addition to visitations and churchwardens’ presentments, marrying 
parsons faced trouble from the suits of disgruntled parishioners, perhaps 
those whose children they had married. Two cases, appealed to the 
High Court of Delegates, illustrate the method. William Lewys, rector 
of All Hallows-on-the-Wall, London, had been sued by Christopher 
Cleeter for marriage without banns or license, and on June 18, 1675, 
had been suspended per triennium ipso facto by the Court of Arches. 
On February 28, 1677-8, the Delegates affirmed the sentence. 08 Charges 
against John Turner, curate of Coverham, Yorks, were more compre¬ 
hensive. William Watson had promoted suit against this man for 
drunkenness, neglect of duty, and clandestine marriages. On April 23, 
1706 the Commissary Court held that since Turner had not appeared 
he was guilty of contumacy and the charges were proved. Accordingly, 
it suspended him. On December 5, 1706, the Consistory Court of York 
ruled against his appeal. The Court of Delegates seems to have taken 
no final action. 67 

Sometimes a clergyman escaped punishment. Edmund Hickeringill, 
a litigious eccentric who specialized in quarrels with the episcopacy and 
the ecclesiastical courts, has furnished an interesting account of his 
appearance at Doctors’ Commons to answer charges of clandestine mar¬ 
riages in 1681. On June 8, 1681, Hickeringill embarrassed the court 
by answering all accusations in Greek. After several delays on techni¬ 
calities, he was forced to file answers to the libels presented against him, 
including five specific charges of marriages without banns or license in 
1678, 1679, and 1680. After paying his respects to the Register and 
the Vicar General, whom he described as angered because they failed to 
get license fees, and rejecting the authority of conflicting canons uncon¬ 
firmed by parliament, Hickeringill justified his conduct by the fact that 
commissaries for the sale of licenses and non-conformist ministers habit¬ 
ually violated the regulations. He added that he never married without 
the consent of parents, that the parties concerned lived in parishes where 
there was no clergyman to marry them, that they had no money for a 
license, and that he united them for fear of incontinence. 08 

We have already seen that participants in clandestine marriages 
faced excommunication. Since this punishment deprived the victim of 

(H. C. Rothcry,] "Ecclesiastical Appeals. Return of All Appeals in Causes 
of Doctrine and Discipline Made to the High Court of Delegates [1533-1832]/’ 
House of Commons Accounts and Papers, LVII (1867-1868), 31. 

o' Ibid., p. 59. 

°*The Works of .Mr. Edmund Hickeringill (1716), II, 53-118, 177-182. For 
accounts of Hickeringill, see Newcourt, op. cit., II, 164, and DNB, XXXVI, 346- 
349. 
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the right to sue or be a witness until he was absolved, and permitted hfa 

imprisonment, on the writ ^tn lin fo^ 

to pay his fees, accept punishment, and seek aosoiu 

days, it was a serious matter. 09 . t h e 

The legal disabilities following excommunnat.on donot.mpre^ ^ 

young people who contemplate stolen weddings. 6 m , rr i a!re5 is 

Restoration comedy have no moral objection to such marriages 
obvious. In a realm of covetous parents and guardians tvho.oppose 
love matches and plan unattractive unions, strong measures are ju t, 

Chart I, at the conclusion of Chapter V, shows how W he 
threat of forced marriage arises. In extreme cases, the young nun J 
be promised to a woman whom he has never met. The plight 
Palamede, in Dryden’s Marriage A-la-Modc, I.i. is ai P 

In few words, My old man has alread * ArtidJ'are drawn, and I have 

- - - - - -- 

woman I am to marry. 70 

i flip threat of disinheritance, 

If Dryden does not »ere emptasue the ga „ ant may 

other dramatists sometimes do. A1 g , : n a <r ar ret. 

wish to marry for love, he is ^ 

The threat, therefore, is a serious matt . daughter. Thus 

from a father who limits the choice o 1 has promised his 

Truman Jr, in Cowley's Culler of Colnnan-Slreel. U has promised ^ 

father, on pain of disinheritance, not to see * P g . |,is son's 

a year. In Etherege's The Man of Mode OldMlair p^ 

marriage, threatening to marry himse , » 

the rebel if he does not comply. . a unts and 

Still more unreasonable are mercenary guard 

uncles, especially when wills have given t ,en ' c h cin ing guardian 
wards who marty without their permission h ‘ Mother's 

in Cutter of Colemau-Street, I.v. plans to make the most 

will. 

« jjyj thousand pounds to my 
when he went he left his Daughter with a ortion j iave hut a thousand 

Tuition, and if she married without my consent, s ie 

of it. 71 


08 Peyton, op. cit., pp. hcvi-lxviii. 

70 Dryden, op. cit., Ill, 197-198. Sundry Verses, ed. 

77 Abraham Cowley. Essays, Plays ana ou 

(Cambridge, 1906), p. 277. 
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Because Congreve’s Millamant is hampered by a similar provision, much 
of the plot of The Way of the World is concerned with MirabeU’s at¬ 
tempts to make the aunt consent to his marriage to her niece. If a 
guardian’s control is absolute, the situation is even more trying. In Mrs. 
Behn’s The Toum-Fopp, Il.iv, Bellmour must marry as his uncle bids 
him. To his question “What cursed Laws provided this Severity?” 

Lord Plotwell replies: 

Even those of your Father’s Disposal, who seeing so many Examples in this lend 
Age, of the ruin of whole Families by imprudent Marriages, provided otherwise 

for you. 73 

Plotwell acts in accordance with conviction, not avarice. Other 
guardians attempt to profit by their power. Thus Jolly, in Cutter of 
Colcman-Street, plans to encourage his niece to marry against his will 
so that he will obtain the £4,000 forfeit. Mario, governor of Rome in 
Dryden’s The Assignation, I.i, restricts his wards Laura and Violetta. 

These Sisters are great Beauties, and vast Fortunes; but, by a Clause in their 
Fathers Will, if they Marry without their Uncles Consent, are to forfeit all. 
Their Uncle, who is covetous, and base to the last degree, takes advantages of this 
Clause, and under pretence of not finding fit Matches for them, denies his consent 
to all who love ’em. 73 

At the end of this play the Prince forces the uncle to adopt a more 
reasonable attitude. In some other plays, the guardians are tricked into 
surrendering their power; sometimes they have changes of heart just 
in time for a happy curtain scene. The fact that parents and guardians 
usually accept the .sic/;:a wedding seems to justify the approach advo¬ 
cated by Brass in Vanbrugh’s The Confederacy, I.i. That worthy as¬ 
sures Flippanta that no gentleman in quest of an heiress should bother 
to negotiate with the family. 

Men of our End of the Town are better bred than to use Ceremony. With a long 
Perriwig we strike the Lady, with a you know what we soften the Maid, and when 
the Parson has done his Job, we open the Affair to the Family: 74 

Vital life naturally offered frequent contrasts. Some fathers refused 
to pay portions to unwanted sons-in-law, who sometimes went to law to 
collect. On May 14, 1697, Mr. Eslington obtained his wife’s estate, 

72 Behn, op. cit.. Ill, 33. 

73 Drydcn, op. cit., Ill, 283. 

7 *Tlie Complete Works of Sir John Vanbrugh, ed. Bonamy Dobree and 
Geoffrey Webb (1927-1928), III, 17. 
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custody of which had been refused him by her uncle.'* * lr - G ™' 

had stolen the daughter of Sm Ed^r T^rn^onMay^, ^ ^ 

refused her portion. On March 13, ^ 

decided in his favor - Finally, we shouldcons.der^he wdl of ^ 

Kinsman, sustained by an Essex jury oi \ acts 

of this man resembles that of the obdurate father o lacable to 

of a Restoration comedy. Kinsman, however, remained implacable 

the end, and f 

gave away his estate of 2000 I. per ann.. and 7000 J. in money. *° * ‘‘i™" 

his own name, from his own son, because he marr.ed aga.ns, h.s consent. 

But there was greater danger to stealing an heiressn Wante d 

loss of her fortune, since a father who could show Abduc . 

son-in-law had used force could send the alter o ^ ~ ^ ^ 

tion had been felony since 1487 by 3 Hei . . • - before the 

29 Eliz., c. 9, had in 1587 excluded principals and acc s f 4 & 5 

fact from benefit of clergy. Finally, even i t lere ' * taking 

Ph. & Mary, c. 8, established in 1558 a two year prison• te™ for t g 

away an unmarried woman under 16 without t le coi s ber. 

or guardians, with a five year penalty for the 

The same act provided that if the girl consented to aftef> her 

next of kin might enjoy her estate during her i etim . { the heiress 

death the property should descend as ‘ estate bv bringing 

had never existed. Her kinsman was to obtain 

an action of ejectment against her.' 0 nre to a Restoration 

A consideration of these laws shows the sigm « • v voun g. 

audience, of the fact that some of the women o comc - ‘ j ; SOOIl lets 
Wycherley’s Hippolita, in The Gentleman (Z, ^ ar(1 ‘ \ vho accepts her 

us know that she is . <*** 14 : , ACC °: di ” g '!; t er : t olc„."faces tbc pci- 
suggestion that the destiny of heiresses is Spanish honor of 

bility of five years in prison as well as tie cn q{ Miss Hoyden, 

Don Diego Formal. Vanbrugh does not te us k ^ ^ is emer g- 

married by Tom Fashion in The Relapse, bu J 3 too k the 

ing from childhood and the fact that Miss Cross, the about ^ ^ 

part, suggest that she and Young Fashion are wi h j gra ce. 

thermore, Sir Tunbelly does not accept the sitiu 
Learning of the marriage, he tells 1 om 

78 Luttrell, op. cit., IV, 225. 

78 Ibid., Ill, 478; IV, 623. 

77 Ibid., VI, 38. 

78 Statutes of the Realm, II, 512. 

76 Ibid., IV, 329-330. 
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Why then that Noble Peer, and thee, and thy Wife, and the Nurse, and the Priest- 
may all go and be damn’d together. 80 

and strides off the stage in anger. 

The threats in D’Urfey’s Love for Money, V.iii, are more definite. 
The two heiresses, married by the boarding school singing and dancing 
masters, are both 13 and very childish. Lady Addleplot, having discov¬ 
ered the marriage, accuses Young Merriton of being accessory to the 
crime, and reminds him “You may chance to swing for this; for my 
Daughter is an Heiress.’’ 81 In so doing she confuses the penalties for 
abduction with those for stealing of heiresses. 

Two actions of ejectment, both unsuccessful, show how the family 
might try to retain the fortune of an heiress under 16 who had married 
without permission. Ruth Gore, nee Hicks, defendant in Hicks v. Gore, 
1686, was granddaughter and heiress to Benj. Tibboth. Fearing a stolen 
marriage, Ruth’s mother had intrusted the heiress to the care of Lady 
Gore, who promptly betrayed that trust. 

My lady had a son then in France; she sent for him; and married him to this Ruth, 
she being under the age of sixteen years, without the consent of her mother, who 
was her guardian. 

The difference between statute law and court practice is illustrated by 
the decision of Chief Justice Holt, who dismissed the suit for ejectment 
because he considered a marriage celebrated publicly in the parish church 
in canonical hours was not within the statute. 82 

Calthrop v. Axtcl, 1687, shows the efforts of mother and sister to 
disinherit the heiress who married Mr. B. without permission. The 
mother was very active in her attempt to break the marriage. 

She made affidavit of the whole matter, and got the Lord Chief Justice’s Warrant 
to search Mr. B's house for her daughter; and upon application to my lord chan¬ 
cellor she obtained a writ of nc exeat regnutn. and got a hotnine replegiando, and 
gave notice of the fact in The Ga/.ettf., and exhibited an information in the crown- 
office against Mr. R. and his father, and his maid. 83 

The parent who could prove or imply violence in the stolen marriage 
could, as we have seen, bring the husband to the gallows. The only ab¬ 
ductions in the comedies I have examined take place with the collusion 
of the bride; the question of punishment does not therefore arise. There 

80 Vanbrugh, op. cit.. I. 09. 

81 Thomas D’Urfcy, Love for Money, first issue (1691), p. 54. 

"-Modern Reports. 5th ed. by Thomas Leach (1793-1796), III, 84-85. 

83 Ibid., Ill, 168-169. 
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are, however, interesting allusions to the punishment for the offence^ In 
the last act of Shadwell’s The Miser, Bellamour steals and marries Theo¬ 
dora, Goldingham's daughter. The miser, however, be .eves that Bella¬ 
mour has stolen his money. When Goldinghan, and the justice o the 
peace threaten the young man with hanging, he immediately thinks he is 

charged with abduction. 

Gold. Make his Mittimus, you shall be hangd you Villaine, send him to the 

Gatehouse quickly. . • , 

Bell. How. be hangd! I assure you. though I stole your daughler. twas with 

her own consent. 84 

Mrs. Behn has several allusions to the penalties for abduction. In The 
Luckey Chance, I.i, Bellmour contemplates carrying away Leticia t 
whom he was contracted, before she can marry Sir Feeble. His friend 

Gayman restrains him. 

Del. By Heaven, I’ll seize her even at the Altar. 

And bear her thence in Triumph. 

Guy. Ay, and be borne .0 Newgele in Triumph, and be bang’d in Triumph- 
’twill be cold Comfort, celebrating your Nuptials in the Press-Yar .an c " 
next morning, like Mr. Bernardinc in .he Play-Will you please to rise and 

hang’d a little, Sir? 85 

Stealing an heiress in the custody of the City of London presented 
the added difficulty of a trial before the Court of Aldermen. 
City-Heiress, Ill.i, Mrs. Behn has an opportunity to combine the poss- 
bilities implicit in this situation with ridicule of the Whig Aldermen. 
Wilding has stolen the heiress Chariot Get-all. Before site marries him 
she insists upon proof of his estate, the writings of which are in the 
possession of his uncle. Sir Timothy. When Diana. Wilding! s m .iMress 
impersonates the heiress, the old alderman is eager to marry her thoug 
he believes her to be defiled. To the supposed heiress he P'stifie h. 
conduct on the grounds that his nephew has slandered the cty government 

for which, though the Writings were drawn, by which I had made Wm my whole 
Executor, I will disinherit him. Secondly, Madam he deserve hanging 
ducing, and most feloniously bearing away a young City-Heiress. 

To the objection that she has plighted "faith and troth" to Wilding, 
Sir Timothy replies: 

84 Shadwell, op. cit II, 86. 

8fl Behn, op. ctt., Ill, 196. 

88 Ibid., II. 244. 
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Faitli and Troth! We stand upon neither Faith nor Troth in the City, Lady. I 
have known an Heiress married and bedded, and yet with the Advice of the wiser 
Magistrates, has been unmarried and consummated anew with another, so it stands 
with our Interest: ’tis Law by Magna Charta. Nay, had you married my un¬ 
gracious Nephew, we might by this our Magna Charta have hang d him for a 
Rape. 

Dia. What, though he had my Consent? 

Sir Tim. That's nothing, he had not ours. 8T 

Other characters in the play realize a danger. Thus Foppington, plan¬ 
ning to take Chariot from Wilding, thinks, V.iv: 

But shall I lose her thus? No, Gad, I’ll after her; and come the worst, I have an 
Impudence shall out-face a Middlesex Jury, and out-swear a Discoverer. 88 

Sometimes the man who stole an heiress did hang for it. Thus 
Brown, who stole and married Miss Somers, a city orphan in the custody 
of the Lord Chamberlain, was sentenced to death on June 13, 1673, al¬ 
though the girl had consented to the marriage. 

& per Curiam, the child her self being about 14 years old was held a good witness 
to prove the fact, and the Evidence was that she was of substance, worth 5000 l. 
that she was menaced by the Defendant, then in a Vizard and carried away in a 
Coach to IVesIminster, and the next day, by her own consent; but caused by prece¬ 
dent menace, she consented to marriage, but was not defiled being surprised that 
day, and by direction of the Court the Defendant was found guilty, and the next 
day had Judgment to dye; and 39 Eliz. cap. 9 was also read; and the Tuesday 
after was executed In Sout Invar P.'-' 1 

The fate of Sir John Tj mston, hanged on December 23, 1690, for 
his part in the abduction n f Mary Wharton, an heiress married by force 
to Captain James Camj ■■ T, appears to have attracted considerable atten¬ 
tion and aroused much sympathy. 00 The marriage was annulled by 
parliament. 01 Captain Campbell seems to have escaped punishment, 
probably because he was brother to the Duke of Argyll. 

Haagen Swendsen, the Scandinavian sailor who married the heiress 
Pleasant Rawlings or Rawlins, had no influence. Swendsen, an agree¬ 
able person on good terms with the young woman, arranged, much as a 

87 I bid., II, 246. 

88 Ibid., 11. 290. 

su Joseph Keble, Reports in the Court oj Kings Bench (1685), III, 193. 

00 Luttrell, up. cit.. II, 148; fur further details and a lamentable broadside ballad 
on the subject, see The Pepys Ballads, ed. Hyder Edward Rollins (Cambridge, 
Mass., 1929-1932), V. 276-283. 

01 Frederick Clifford, A History of Private Bill Legislation (1885-1887), I, 
398-400. 
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conspirator of comedy might have done, to have her arrested by fake 
bailiffs on an imaginary action for debt. He then married her as Me 
thought, to protect her from the suit. Although she consented to the 
marriage, Chief Justice Holt told the jury that the force of the arrest 
was sufficient to bring Swendsen within the statute. Accordingly, on 
November 25, 1702, Swendsen was convicted and sentenced to heat i. 

Campbell’s escape from the gallows shows that the social position ot 
the abductor would influence the authorities. This certain) ' sa 
case when John Wilniot, Earl of Rochester, carried off Elizanet 1 * a 
on May 26, 1665, and incurred the anger of the King as well as o w 
relatives of his future bride. After having been arrested at L xbriclgc 
and confined to the Tower from May 29 to June 19. Rochester was r 
leased upon petition to the King. His marriage to Elizabct 1 

to be postponed until January 29, 1666-7. 93 

Captain Robert Clifford, who abducted Mrs. Synderhn. too • te o 

France, and there married her by force, was less favorec t lan oc 1 
but he did escape with his life. The abduction took place m mu 
Clifford was convicted at the King’s Bench on November M. am ><- - 
tenced the following February to a year's imprisonment, to a . • 

and imprisonment till that fine was paid.' 4 Other* escapu wi i 
severe penalties, in theory at least. Thus Harwood or ‘ >! "°‘ u , 

fined £40 for marrying an orphan in the custody of the it> o 
without permission of the aldermen. In November 6/ . ie r 
obtain a Habeas corpus for release from the prison w Krt K * " ,l . 
fined in default of the fine; in January he was remanded to pn*■ ■ 
We have seen that in abducting an heiress, or in marrying a ‘ ^ 

under 16 without permission of her parents or guardian*, a ga an ' 
severe penalties. It remains to consider the validity o mk 1 " u ‘ * 
That of Mrs. Wharton and Captain Campbell, annulled by par ia ^ 
because it was forced, lacked the essential element of con*ent. . 
Timothy Treatall, in Mrs. Behn’s The Cily-Hcircss. promiM.* ^ 
that the city magistrates can unmarry at will an lieire** marriu , 
their consent. Of course, if the magistrates secured tie ca 
for the abductor, they would be accomplishing their purpose 4 . 

so far as Sir Timothy’s boast is true it reflects the powers of u J 

02 "The Trial of Haagen Swendsen.” Cobbett s tf.‘,.^|?j war d Abbott 
Trials, ed. T. B. Howell (1809-1826). XIV. 559-596. Sunmuar> 

Parry, The Drama of the Law (New York. 1924). Pl>- ■ .• /%„/ (1935), 

93 Vivian de Sola Pinto, Rochester. Portrait of a Restoration 

PP. 48-50, 58. 

94 Luttrcll, op. cit., I. 191, 238. 249. 

95 Keble, op. cit., 11. 847, 855-856. 
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of the peace under the Commonwealth marriage act of 1653. “An Act 
touching Marriages and the Registring thereof,” effective September 29, 
1653, required any one planning marriage to communicate his intentions 
to the district register, who would then publish banns on three successive 
Sundays in church or on three successive market days in the market place, 
and give certificate to that effect. The marriage was to be performed 
by a justice of the peace, who required certificate of banns and, if the 
parties were under 21, of parents’ consent. Forfeiture of estate and 
imprisonment at hard labor for life were the penalties for the violent 
stealing and marrying of a person under 21. Any marriage obtained 
by violence or fraud was null and void; justices of the peace, assembled 
in quarter sessions, had jurisdiction in disputes as to marriages and mar¬ 
riage contracts. 06 

Justices occasionally annulled contracts or marriages performed con¬ 
trary to these provisions. Three cases will illustrate the process. On 
July 17, 1655. the Middlesex justices assembled at Hicks Hall annulled 
a contract celebrated privately at the Katherine Wheele Inn, Southwark, 
between the dramatist Thomas Porter and Anne Blount, daughter to 
Montjoy Blount, Earl of Newport. The Earl had petitioned against the 
contract, which was without his knowledge or consent." 7 In April of 
the same year the justices had annulled the marriage of Thomas Rey¬ 
nolds Jr. to Susanna Graunt alias Chapell. The bridegroom, 19-year-old 
son of an Essex clothier, was lured from the house of the draper to 
whom he was apprenticed, placed in a carriage, and taken to the register 
of Paddington. The latter performed a ceremony between the two, 
which he offered to make a firm marriage for 15 shillings. One third 
of the bribe went to the crier and clerk of Westminster, who called the 
banns once and then furnished a certificate of three callings on three 
days in three separate weeks. Because Colonel Grosvenor, justice of 
the peace whom they requested to marry them, suspected the certificate, 
the two returned with two women, one of whom pretended to be 
Reynolds’ mother, the other Susanna’s guardian. The colonel then 
performed the marriage which the justices later set aside. 09 

With the Restoration, however, the justices lost their jurisdiction in 
non-criminal matrimonial matters. Marriages performed by justices of 
the peace during the Commonwealth were confirmed by statute, and 
moral jurisdiction was restored to the spiritual courts. There remained 

Acts and Ordinances of the Inierreomon, 1612-1660, ed. C. H. Firth and 
R. S. Rait (1911). II. 715-718. 

07 Middlesex County Records, ed. John Cordy Jeaffreson (1886-1892), III, 237. 

Ibid., III. 233-234. 
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some doubt as to the validity of annulments decreed by the justices 
however. The case of Terry or Tarry v. Browne. tried mtteCourtof 
King's Bench on May 20, 24, June 29, and November 22, 16» 
trates the point. Because Browne married the plaintiff s 15-> ear-old 
daughter without his permission, the justices had annulled the marriage 
in 1657. The circumstances of the wedding, described in that peculiar 
Law French which the dramatists sometimes mock, suggest those o 

comedy. 

Et quant al prise! del feme ils trove que il fuit del Age de 15 ans rt in 
que est le feme del Plaintiff et issint esteant in gard le Defendant lay prist ... 
import al Ale-house fire miles distant, rt la hors del gard le Plaintiff .«c. pur u 
Parson in Sacred Orders le Defendant, rt le dit feme al heure de 1. en Nu.t, 
fueront Espouse tiel jour et an ft etc. 00 


The reports do not indicate how the Justices of the King s Bench de¬ 
cided. Some of them felt that the annulment should have been tried b> 
a jury; others denied its validity. One stated that doctrine ot the 
permanence of valid marriage which is important in so many comedies. 

And (by Windham) when they are once well married, all the world cannot dissolve 
the Marriage; for an Act of Parliament in this sense, against the Law of Lod. .> 
void; and this doth properly belong to the Ordinary : 100 


We may conclude that if there was no impediment and the woman 
consented freely to the stolen marriage, the courts might punish the 
man, the priest, the witnesses, and the accessories, but they could not 
dissolve the union thus created. Parliamentary divorce was the only 
remedy which granted the right to re-marry during the lifetime of 
other partner. But that remedy, as we shall see in chapter VII, was 

very rare. 

89 Thomas Siderfin. Us Reports des divers Special Cases. 2nd cd. (1/14). 1, 64. 
100 Keble, op. cit., I, 


IV 

DECEPTIVE MARRIAGES 
1. Tricked Marriages 

The hero of comedy, Farquhar made the poet Lyrick observe, always 
bears off the great Fortune in the Play, and Shams the Beau and 
’Squire with a Whore or Chambermaid.” 1 In our investigation of the 
clandestine marriage we have seen that it was a convention of Restora¬ 
tion life as well as of Restoration comedy and that the stolen weddings 
of the plays, however hackneyed they seem today, were not entirely 
divorced from reality. The chart at the conclusion of chapter V shows 
that the tricked marriage—in which one partner is deceived as to the 
identity, fortune, or quality of the other—was nearly as popular. Let 
us turn from the hero to the beau and the squire to consider whether the 
marriages were as binding as the dramatists make them out to be. 

The dramatic function of the tricked marriage is somewhat similar 
to that of the clandestine marriage, as Lyrick recognizes. While the 
hero gets the heiress, his opponent must be worsted. This opponent 
whether he is an avaricious old man, a country knight, a rogue, or a 
bully—has often planned to marry a lady of quality who does not wish 
him. Perhaps he has concluded a treaty with her father or guardian, 
as a result of which he does not hesitate to inflict himself on a young 
woman whose inclination he has not consulted. Perhaps he is a schem¬ 
ing wretch who plans to replace the hero and thus trick the lady into an 
unwanted but—in comedy at least—permanent union. When such 
fellows as these find themselves married to heroines’ chambermaids or 
heroes’ discarded mistresses they merely suffer poetic justice. 

We may at once distinguish several methods by which the tricked 
marriage is accomplished. The first of these substitutes one person for 
another shortly before the ceremony. Usually the persons are masked. 
Sometimes, as in Cowley’s Cutler of Colcmau-Strcet, the room may be 
dimly lighted. The victim may be an old man with failing sight, such 
as Old Fumble in D’Urfey’s A Fond Husband. Finally, there are 
changed costumes, as in Sir Anthony Love or Love for Love. 

1 The Complete Works of Georqc Farquhar, cd. Charles Stonehill (1930), 
1,51. 
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The device of misrepresentation is also popular; certainh it is more 
credible. The chambermaid, prostitute, or cast-off mistress is intro¬ 
duced to the victim as a lady of fortune and quality. Genders may be 
reversed to let a man of low birth secure an affected lady of quah > 
Drunkenness may assist a marriage based on misrepresentation, du 
liquor is much less important than one might expect. Finally, there is 
an attempted mock marriage [i.e., a marriage perforate > one n0 
priest] which turns out to be valid because a real priest replaces 
servant or rogue who was to perform the ceremony. Each of these 
types of marriage the dramatists represent as valid. n canon ' 
administered in the ecclesiastical courts, some of them certainly would 

not be sustained. , . . . , 

In my chapter on spousals I have shown that, although the church 

attempted to enforce the marriage ceremony, consent was the test o 

marriage at canon law. Our problem, then, is whether error and consent 

can be present in the same ceremony. During the middle ages canonists 

had distinguished several kinds of error which invalidate a marna r 

Yet the fact that three post-Reformation Enghsh car.on.sts ignore the 

question may indicate that it seldom arose m English spiritual courts. 

Our question is treated, however, by John Ayhffe. an ecclesiastical 

lawyer disappointed in his hopes for a judgeship, who pubhshed , D-6 

a treatise based on his studies in preparation for that ofhce A>Mfe > 

Parer, jon shows that the English ecclesiastical courts retained the C. 

lie doctrine of errors. After stating that consent alone is * ' 

establish a valid marriage, Ayliffe considers what kinds of error present 

consent. The passage is worth quoting at some length. 

Now there are four Spenes of Error, which are hereunto refcrrU The first U 
tiled Error Personae: as when I have Thoughts of marry,ng Ursula, ct by m 
Mistake of the Person I have marr/d Isabella. For an hrror of this kmd •= 
only an Impediment to a Marriage Contract, but even dissolves tlw Contract 

self, through a defect of Consent in the Person contracting. ««' 
times wont to intervene in this Case: which ought not to be of any Adwmtae «o 
the Person deceiving another. A second Species is s.iled an Error« Condt™. 
as when I think to marry a Free-Woman. and through a Mistake I hate o. traced 
Wedlock with a Bond-Woman, and so vice versa ; for by the Canon Law. uc an 
Error is an Impediment to a matrimonia. Contract. . . The third ' s «“ 

we cali Error Llnnae; and is. when I think to marry a rich W. e an n tru . 
have contracted Matrimony with a poor one. But this Error does nol. even by 

2 John Godolphin, Repertorinm Gibl^n. 

Practice of the Spiritual or Ecclesiastical Courts (iw*), an 

Codex juris ecclesiastici Anglicanx (1713). 
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Canon Law, dissolve a Marriage-Contract made Simply, and without any Condition 
subsisting: But ’tis otherwise by that Law, if I have contracted with a Person to 
marry her upon Condition that she is worth so many thousands Pounds, and the 
Condition is not made good. The last Species is stiled an Error of Quality, ws. 
when a Person is mistaken in respect of the other s Quality, with whom he or she 
contracts: As when a man marries Berta, believing her to be a chaste Virgin, or 
of a noble Family and the like, and afterwards finds her to be a Person deflower’d, 
or of a mean Parentage. But according to the common Opinion of the Doctors, 
this does not render the Marriage invalid; because Matrimony celebrated under such 
kind of Error, in point of Consent, is deem’d to be simply voluntary as to the 
Nature and Substance of it, though in respect of the Accidents ’tis not voluntary. 8 

The same passage occurs unchanged in the 1734 issue of Ayliffe’s book. 
More than a century later, Leonard Shelford repeats the four errors, 
agrees that the first two defeat and the last two do not defeat a mar¬ 
riage, and adds 

It is perfectly established by our law, that no disparity of fortune, or mistake as to 
the qualities of the person, will impeach the vinculum of marriage. 4 

The errors distinguished by Ayliffe provide a convenient classification 
for the tricked marriages in the plays. We may at once exclude error 
of condition, as the impatient Morose did when the mock canonist of 
Jenson’s Epicocnc mentioned it. Errors of person, fortune, and quality 
remain. It is easy to see how the last two might occur; and the fact 
that the canonists give serious consideration to error of person is at 
least suggestive. 

The substitution of an unex; ected person in the marriage may have 
originated in the fondness of Elizabethan dramatists for disguise plots; 5 
in Restoration comedy it c-'.ves something, as the mock marriage owes 
much, to Jonson’s Epicocnc . As Mr. John Harold Wilson suggests, the 
presence of the motif in four plays of Beaumont and Fletcher may have 
influenced later writers. 0 Possibly, too, its use by James Shirley was 

3 John Ayliffe, Parergon juris canonici Anglicani (1726), pp. 362-363. I omit 
his glosses to the Decretals of Pope Gregory IX and to the Digest of Justinian. 

4 Leonard Shelford, A Practical Treatise of the Laiv of Marriage and Divorce 
(Philadelphia, 1841), pp. 221-223. 

1 Victor Oscar Frecburg, Disguise Plots in Elizabethan Drama, Columbia Uni¬ 
versity Studies in English and Comparative Literature (New York, 1915), p. 112. 
Mr. Freeburg finds more than twenty instances of the boy-bride situation in English 
comedy before Epicocnc. 

0 The Influence of Beaumont and Fletcher on Restoration Drama. Ohio State 
Contributions in Language and Literature, No. 4 (Columbus, 1928), pp. 84-85. 
Mr. Wilson cites IP it at Several Weapons, The Captain, The Maid in the Mill, and 
The Noble Gentleman. 
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imitated by later playwrights.’ Regardless of the origin of the motif. 
Restoration dramatists used it to excess. Furthermore, relatively few 
of them made any serious effort to make their substitutions seem 

plausible. 

Dryden’s S' Martin Mar-all, 1668. concludes with masked marriages 
in which Sir Martin gets Rose, servant to the lady whom he intended to 
wed, and Millisent takes Warner, Sir Martin’s witty servant who turns 
out to be a gentleman. After Sir Martin’s stupidity has spoiled all 
Warner’s attempts to marry him to Millisent, the two adopt the kmg it s 
plan of visiting her father as mummers and stealing Millisent in the 
confusion. When Moody and Sir John Swallow, the favored suitor, 
have been hoisted to the ceiling, the parson in the next room marries t le 
maskers. When masks are removed, the audience learns that Millisent 
has deliberately chosen Warner because of his grace and intelligence. A 
are satisfied except the stupid knight, who wants “the Parson to set all 
right again, that every man may have his own before the matter go too 
far.” However, as he proclaimed his marriage to Rose before she un¬ 
masked, Sir Martin gloomily accepts his fate. Nobody else challenges 

the marriage. 8 . , . , . ... 

The circumstances of the clandestine marriage which the gull hopes 

to make may seem to require the use of masks. If an heiress is under 
restraint, as many of them are, she may need a disguise to escape from 
parents or guardians. This supposition is responsible for the downfall 
of Briske and Dryhob. in Shadwell's The Humorists. 1671 Each wishes 
to marry the heiress Theodosia; each believes the story which Theodosia 
and the maid tell him. The two are rewarded with the maid and a cast¬ 
off mistress. Finally, as in 5’ Martin Mar-all. each man says he is 

satisfied with his choice before the bride unmasks." 

Perhaps we should assume some promise of marriage in masks s 
part of the complicated intrigue which closes The Old Batchclour, since 
Congreve seldom bothers with explanations to motivate the drama 
commonplaces he uses. In this play the pimp Setter is employed by 
Vainlove to conduct the heiress Araminta to the rendezvous where e 
plans to marry her. By pretending to betray Araminta to Sir Joseph 

1 Robert Stanley Forsythe The Relays •/ 

,ricktd a " d mock marriages in ° ,her 

E ' iZ ?D%dct y The Dramatic Worhs. ed. Montague Summers (1931-1932). 11. 

MO i The Complete Works of Thomas Shadwell. ed. Montague Summers (1927). 

I, 250-251. 
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Wittol and to Captain Bluffe, Setter marries these men to Sylvia—Vatn- 
love’s former mistress—and to Lucy—the former’s maid. If Setter tells 
them anything to justify the use of masks, he does so offstage. We see 
the joy which each man expresses at his marriage to Araminta vanish 
when his bride unmasks to reveal a trick from which, in comedy at least, 
there is no escape. 

The substitution of persons in Crowne’s Sir Courtly Nice, 1685, is 
possible because the fop concentrates on his mirror rather than on his 
lady while making arrangements. When the amorous old Aunt replaces 
Leonora, Sir Courtly, not noticing the change, readily assents to a 
masked marriage. 10 To be sure, some victims are very easily satisfied. 
Sir Formal Trifle, in Shadwell’s The Virtuoso, is one of the many to 
marry the maid instead of the mistress. Just before the former un¬ 
masks, Sir Formal says of the supposed heiress “the pretty Creature 
had an odd fancy to be marri’d in Masquerade.” 11 

If the disguise is more extensive than a veil or a mask, the deception 
may seem more plausible, especially if the marriage takes place at night. 
Bearjest, in Mrs. Behn’s The Luckcy Chance, plans to steal the heiress 
Diana but marries the maid Pert in her mistress’s clothes. During the 
ceremony Pert has hooded her face and avoided the light; the chaplain 
has been willing to co-operate because of a “contract” between Pert and 
Bearjest. 12 In Southerne’s Sir Anthony Love. 1691, the elderly Sir 
Gentle Golding marries his own mistress Lucia, who is clothed as 
Floriante the French heiress. Like other victims, he boasts of his 
fortune before the bride unmasks. There is nothing for him to do but 
provide her a separate tr.v.-denature of £500 a year. 12 

Just as the victim may be given a reason for marriage in masks, he 
may be prepared for a marriage in disguise. Few dramatists were as 
careful as the Duke of Newcastle, in whose The Triumphant ll'idow, 
1677, Sir John Noddy marries the maid Nan instead of Lady Haughty, 
V: 

A an. But I must tell you. my Lady will be married privately, and with her 
Vail on. that it may not be proved, though suspected; lor she has some Suits at 
Law in her name, which are near ended: and if her Marriage be known, or can 
be proved, they must be begun again in your’s. 

Sir John. My Lady has reason, but how shall I know that it is she? I may 
marry another instead of her. 

10 Restoration Comedies, ed. Montague Summers (1921), pp. 356-358. 

11 Shadwell, op. cit.. III. 178. 

12 The ll’orks of Aphra Bchn, ed. Montague Summers (1915), III, 270, 276. 

13 Plays Written by Thomas Southcrne, Esq. (1774). I. 254-255. 
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Nan. You'l know her by her rich deaths, her Diamond Ring, and her 
Bracelet, besides you shall see her (ace just before.' 1 

Surprisingly few people have suspicions like those of S" .John. 

Consider the situation in Congreve’s Lore for Lore.X . a- 
servant to the supposedly insane Valentine, ntarr.es Beau Tattle to Mrs 
Frail a woman of the town. Tattle expects to get Angelica, the heiress 
whom Valentine loves; Mrs. Frail is to marry Valentine by impersonat¬ 
ing Angelica. Neither contemplates being cheated himself. 

Angelica will be veil’d like a Nun; and 1 must be hooded like a Friar; ha. Jeremy. 

lore Ay. Sir, hooded like a Hawk, to seize a. first sight upon the Quart). 

It is the Whim of my Master’s Madness to be so dress’d; and she is so in Lose 
with him. she’ll comply with any thing to please him. Poor Lady, m sure th 
have reason to pray for me. when she finds what a happy Exchange she has made, 
between a Madman and so Accomplish’d a Gentleman." 

Tattle’s fate, like Mrs. Frail’s, is just what lie deserves. Both are treated 

as they planned to serve Valentine and Angelica. 

The disguised marriages just mentioned do not by any means repre¬ 
sent the ultimate in credulity. Charles Shadwcll s The 
Army 1713 has a substitution in a marriage performed n the dark. 
Victoria, who loves Major Young Fox. is destined for die ,n,rve>mr 
Biskett, who is loved by Leonora. Vic.ona assures B.ska and he 
parents that she may overcome her repugnance if the marriage 

place in the dark. It does so, with the proper substitutions. 

P “we dismiss marriages of substituted persons as absurd we 

should consider whether the ceremony itself was possible. Since liter 
are no printed records from the ecclesiastical courts for this peru.,1 on 
cannot cite cases similar to those of Tattle or Drybob. W e do know 
however that masked marriages occasionally took place at an earli 
period An Essex Archdeaconry record of 1593 tells of the prosecution 
bm not the punishment of jasper Dormer.of Stanford le Hope gentleinan. 

“for marie,tg his wife in their parish church in her mask ^ l 
of twoe wyves alyve at once & that he was never dnorced from hen 
In August 1634, Sir Nathaniel Brent, vicar general of the arch^ocese 
of Canterbury, visited Lincoln against the wishes of its bishop, l-ten 

..William Cavendish, Duke of Newcastle. The Tri pi,an, IVideo, (1677), 

PP ’ “nle Con,He,e Works of William Congreve, eel. Montague Summers (1923), 

WhUam HalfHaie”"., "TrT/s of Pre/eHs h Criminal 

Causes 11475-1640] (1847), p. 209. 
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where he found evidence of clandestine marriages. Particularly shock¬ 
ing was the conduct of Edward Collingwood, the curate of Stow, who 
would “marry them with gloves and masks on.” 18 Burn reports Fleet 
marriages in 1737 and in 1747 in which both parties were women. Such 
ceremonies in which one woman was disguised as a man seem to have 
originated in the desire for a “husband” to protect a woman from actions 
for debt. 10 

The fact that the marriages of mistaken identity invariably were off¬ 
stage helps account for the dramatic acceptance of the convention. Ac¬ 
tually, what were the chances of success? We have seen that un¬ 
scrupulous clergy might perform the ceremony when parties were masked 
or otherwise disguised. That an eager man might be deceived by such 
a disguise, especially at night, is possible. We must assume, of course, 
that the priest did not use the entire service of the prayerbook and that 
he did not use the name of either party. Affirmative answers to the 
questions, “Do you take this man?” and “Do you take this woman?” 
may have seemed sufficient. We do know, in any case, that names did 
not prevent Robert Feilding from marrying Mary Wadsworth in the 
belief that she was the wealthy Widow Deleau. Testifying at Feilding’s 
trial for bigamy, a witness described the ceremony which was performed 
by a Catholic priest at the Imperial Embassy. Although most of the 
service was in Latin, she distinctly heard these questions asked in 
English. 20 

Since marriages depending on ‘he substitution of one person for 
another clearly constituted e-;<r: of person, they were invalid at canon 
law. The duped party c.\ not consent to the pretended marriage, and 
the deceiver, as Ayliffe points out, should not profit by his duplicity. 21 
The unconsummated marriages of Sir Martin Mar-all, of Briske and 
Drybob, of Captain Bluffe and Sir Joseph Wittol, and of anyone else 
in the same situation, were all invalid for lack of consent. Each victim 
could obtain relief by bringing suit for nullity or for jactitation of mar¬ 
riage in a church court, the decree of which would forbid the woman to 
claim marriage on the basis of the alleged ceremony. Yet threats of 
legal procedure are very rare indeed. Quibble, in Baker’s The Humour 
of the Age, 1701, V.i, is the only victim who seems to understand the 

18 William H. Hutton, The English Church from the Accession of Charles / 
to the Death of Anne (1903), p. 65. 

10 John Southernden Burn. The Fleet Registers (1833), pp. 49, 61. 

20 Cobbett’s Complete Collection of State Trials, ed. T. B. Howell (1809-1826), 
XIV. 1335-1338. 

21 Ayliffe, op. cit., p. 362. 
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principle involved, and he, significantly enough, is an attorney s clerk. 
Having obtained the maid instead of the mistress, he protests to amused 

spectators: 

I have you! The name I marry’d was Lucia; yours is Abigail; come along Pun, 
I’ll petition the Court, and be releiv’d presently. 22 

We may perhaps interpret the fact that others submit tamely as one 
more sign of their stupidity. It is also possible that audience and drama¬ 
tists, on the analogy of valid marriages involving errors of fortune and 
quality, believed that marriages with errors of identity were also rahr 
Certainly, however, the dupes in Restoration comedy do not approach 
their fates in a legalistic manner as do those m Jonson s Efieoem an 
Brome's The Northern Lasse. The possibility that those two plays con¬ 
tributed to legal confusion in Restoration comedy is discussed in a later 

Errors depending on misrepresentation or misunderstanding of qual¬ 
ity or fortune are much more plausible than errors of identity. Here a 
chambermaid, cast mistress, or other person of low qua!, y. established 
as a lady of fortune, and courted and married as such. Perhaps th< 
simplest form of the device is that in Shadwell s The Sullen Lo.ers 
1668. Only Sir Positive At-all fails to recognize Lady \ ame for v hat 
she is-a prostitute who pretends to gentility and virtue Although 
one makes any effort to trap Sir Positive into marriage w. h Lad , 

he finds her unwillingness to marry at night most stimulating. In.me h- 
ately after his marriage he learns what all the others have known 
throughout the play. His only course is to pretend he ,oo kl ’ e l ’ L 
past and to claim the satisfaction of being sure that h.s wife is 
whereas less brilliant men must be tortured by doubts.* 

Other tricked marriages may result from carefully planned rampatgns 
designed to dupe an undesirable individual or to expose a pretended judge 
ofTahty In Mrs. Bel,ns The City-Heiress. 1682. Wilding represents 
his mistress Diana as Chariot Get-all, an heiress whom he has stolen and 
whom he plans to marry. Sir Timothy, his avaricious uncle marries 
Diana in an effort to cheat his nephew. After the old man boas s 

success, Wilding reveals the truth. 24 . . . . 

In D’Urfey’s Love for Money, 1691, the situation is similar, but more 

complicated. Here, too, the nephew’s mistress impersonates an heiress, 

22 [Thomas Baker], The Humor of the Age (1701), p. 65. 

28 Shadwell, op. cit., I, 89-91. 

24 Behn, op. ctt., II, 294-297. 
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but the heiress is one whom Sir Rowland Rakehell had spirited to the 
West Indies to defraud her of her fortune. Betty Jiltall represents her¬ 
self as Mirtilla, returning from the Indies to seek property and justice. 
To avoid prosecution and to retain her fortune, the panic-stricken uncle 

marries the wrong woman. 25 f 

The pretender to quality may he a man, however. Mrs. Behn s 
The False Count, 1682, shows the affected Isabella victimized by Guiliom 
the chimney sweeper, a trick devised by Carlos and Antonio to test Isa¬ 
bella’s judgment of gentility. The conspirators permit him to marry her 
and to consummate the marriage on condition that he reveal his identity 
afterwards. Although the indignant woman must submit to her fate, 
she may draw some consolation from the fact that a settlement will allow 
Guiliom to live like a gentleman. 26 

Just as fantastic as the stratagem which dupes Isabella is the one in 
Burnaby’s The Ladies Visiting-Day , repeated in Cibber’s The Double 
Gallant, 1707. Because Lady Lovetov is a woman of exotic tastes she 
scorns Courtine as an English gentleman but marries him speedily when 
be assumes the costume and probable manners of Prince Alexander the 
Muscovite. Immediately after the ceremony the deceiver removes his 

beard. 

Cour. Come Madam, 'tis past recovery, and since you were in the power of 
such a Cheat, you may he glad it was no greater—you might have fallen to a Rascal, 
my Fortune's not very small. I am an honest Man. and I Love you. 

Lov. I'm vex'd, hut since it is so. and you are my Husband. I must be con¬ 
tented—but let me beg one Favour ot you, to wear this Habit a Month for my 
satisfaction.- 7 

Dr. F. E. Budd believes the episode reflects “the actual courtship of 
Elizabeth, Duchess of Albemarle, by Lord Montagu disguised as the 
Emperor of China.” Granger, from whom Budd takes the story, tells 
us that after Albemarle’s death she determined to marry no one but a 
prince. She was, 

as may well be supposed, disordered in her head, and saw no company: but. to her 
death, was constantly served on the knee as a sovereign. As the duke her second 
husband confined her, he was obliged by her relations to produce her in open court, 
to ascertain that she was alive.- 9 

25 Thomas D’Urfey, Love for Money, first issue (1691), pp. 43, 52-53. 

2,1 Behn. o[>. cil., Ill, 168, 173-174. 

27 The Dramatic Works of William Burnaby, ed. F. E. Budd (1931), pp. 269- 
270. 

28 I but., pp. 88-89. 

29 J. Granger, .4 Biographical History of England, 4th ed. (1804), IV, 158n. 
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Luttrell mentions the marriage as taking place on September 8. 1692 ami 

describes some of the subsequent litigation, but seems unaware of an>- 

, ■ th courtship “ If Burnaby used the story he disguised 

ssar-.- e- - —»*— 

Noisy "iParrat in Hi^deT's Thfwary WMov and many othersmarry 
in haste. No one thinks it strange that they should do so 

citi rs,,;«r> 

same hazard, a speedy Marriage naturally folloiSd. 

Farquhar, who himself married a non-existen. fortune, provided 

lisn 

of fortune or quality do not, as Lo . rrJ must stav married to 

Dapper wit, in Wycherley s Lo^e air , 7/ir £„//, can- 

the pregnant Martha. The country ie ire s . militia 

not evade her marriage to Crab because he ,s not. as he c 

captain with £600 a year. In each slI " , ar ^ e . ’ pernianen tly 

Farquhar and many another disappointed fortune huntc , . I 

""But misrepresentation may go further than;forhme or quali, 3 b In 
Mrs. Behn's The False Co, ml the impostor Guihorn takes • 1 

priate to his assumed quality. Does the false name^create 
person here? If it does, Isabella accepts the consummamd marruige 
preserve her reputation. But in other plays m winch a false 

a0 Narcissus Luttre.., a, Brief HU,~M •/ »■" AB °" S 

1857 .>; <»»>• 
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added to misrepresentation of fortune and quality, victims accept appar¬ 
ently unconsummated marriages as binding. This is the fate of the 
wicked uncles in The City-Heiress and in Love for Money. In each pl&y 
the nephew represents his mistress as an heiress to an uncle who then 
weds her with indecent haste. When Sir Timothy marries Diana be¬ 
lieving her the heiress Chariot, he has never seen the real Chariot. 
When Sir Rowland takes Betty Jiltall for Mirtilla he has not seen the real 
Mirtilla since her childhood and hence can hardly be expected to recog¬ 
nize her. In each instance the ecclesiastical court wight consider the 
error one of person and free the victim. I am more inclined to believe, 
however, that the court would uphold such marriages. After all, the girl 
Sir Timothy courted and married was Diana. His chief error was one 
of fortune and quality. Furthermore, we know that false names did not 
defeat a marriage until a considerably later period. Had they been suf¬ 
ficient to do so. Robert Feilding. who married Mary Wadsworth in the 
belief that she was Mrs. Deleau, could not have been convicted of bigamy 
for his subsequent marriage to the Duchess of Cleveland. We may as¬ 
sume, then, that it would have been difficult to evade the consequences 
of a marriage which involved misrepresentation but not exchange of 
persons. When, however, an individual has arranged to marry a person 
he has never seen and instead marries a third person who pretends to be 
the destined spouse, there was some chance of relief. Sir Mannerly 
Shallow, in Crowne’s The Countrey l T /it, marries Wynnifrede, daughter 
of Tom Rash the porter, because he believes her the daughter of Sir 
Thomas Rash, whom he has given bond to marry. Hoyden, in Van¬ 
brugh's The Relapse, marries Tom Fashion in the belief that he is his 
elder brother, Lord Foppington. If the spiritual courts considered these 
cases errors of person, the victims would be released from their 
marriages. 

The least probable type of deception is the valid mock marriage. 
D'Urfey’s The Marriage-Hater Match’d, 1692, illustrates the somewhat 
unusual technique. Phaebe, mistress to Sir Philip Freewit, has obtained 
the writings of the latter’s £30,000 estate. As the price for surrendering 
them she insists upon marriage. Sir Philip’s Irish servant, MacBufUe, 
is disguised as a priest to perform the ceremony. When the knight re¬ 
veals his supposedly clever trick he learns to his horror that Thummum, 
MacBufile’s brother, a lawfully ordained priest, has been substituted. A 
similar fate overtakes Timothy in Mrs. Behn’s The Tozon-Fopp. In 
order to debauch Phillis Timothy uses a sham ceremony performed by 
“a lay rascal in canonical habit.” Parson Tickletext, however, reads the 
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service, as Timothy learns after he has consummated the marriage. Else¬ 
where, to be sure, valid mock marriages are inadequately motivated. In 
Mrs. Pix’s The Different Widows and in Bakers The Fine Lady's Airs, 
the dupes participate in ceremonies which, they are assured, will be good 
sport. In the former play. Lady Gaylove threatens divorce proceedings 
when she learns the deception. 

Although none of these deceptions has the consent of the person de¬ 
ceived, it is easy to see that an ecclesiastical court would not be inclined 
to assist the victim. Sir Philip had previously seduced Phaebe on a 
promise of marriage. As I have shown in the chapter on spousals. it 
Phaebe could prove the contract she could have an action in the spiritual 
court to enforce the marriage. Timothy had been through a contract 
de praesenti ; the intercourse which followed the supposedly mock cere¬ 
mony implied consent. Neither man would be likely to escape by assur¬ 
ing the court that he had a mental reservation at the time of the ceremony 

and that he had intended merely to seduce the girl. 

Ayliffe does not list drunkenness as an impediment to consent, and 
we do know that as late as 1737 the ecclesiastical courts were willing to 
sustain marriages contracted by people too drunk to be responsible for 
their actions. The case of Hill v. Turner in that year was one of the 
many which aroused Lord Hardwicke’s interest and made him realize 
that the government should interfere to prevent clandestine marriages. 
Mary Hill, a woman of “mean circumstances and bad character." made 
Turner, a chancery ward, drunk and then married him. When Turner’s 
mother apprenticed him to a merchant in Holland, Hill sued in the ccclc>i- 
astical court for alimony and for restitution of conjugal rights. Since 
she proved the marriage, the court ordered Turner to cohabit or pay the 
alimony. Because Turner’s mother refused as guardian to pay the ali¬ 
mony, the spiritual court excommunicated her and her son. Lord Hard- 
wicke then intervened, forbade Hill to proceed further in that court, 
and required her to petition for the removal of the excommunication. 3 * 
Of course the chancellor could not annul the marriage, but he could and 
did punish the woman for her contempt in marrying a ward in chancery 


without permission. 

Although it is much later than the drunken marriage of Timothy 
Squeeze in Shadwell’s The Miser, Hill v. Turner shows why the gulls 
doleful acceptance of his marriage to the wench Joyce is more than a 
dramatic convention. Joyce has license, certificate, and witnesses. So 


32 John Tracy Atkyns, Reports of Cases Argued and Determined in the Ihgh 
Court of Chancery, 3d cd. (1794), I, 515-517. 
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far as the ecclesiastical court was concerned, Timothy was perfectly 
capable of consent. Difference between our concept of legal capacity 
and that of an earlier period is well illustrated by the fact that until 
1742, when a statute intervened, a lunatic could contract a valid mar¬ 
riage. 33 Thus we realize that Mrs. Frail in Congreve’s Love for Love 
could have contracted valid marriage with Valentine if that young man 
had been insane, as he pretended to be. Actually, Valentine is quite 
sane, and Mrs. Frail is tricked into marriage with Beau Tattle. How¬ 
ever, the possible validity of such a marriage, if it did not involve an 
error of person, is one more illustration of the fact that it is unsafe to 
reject as unreal any convention of Restoration comedy solely because the 

event involved would be impossible today. 

In summing up the conventional motif of tricked marriage, we must 
admit that often the device seems to be of literary origin. When it 
involves a ceremony in disguise with the substitution of one person for 
another it presents a stratagem which, if it did take place, had no power 
to bind the victim. Yet the tricked marriage depending merely on mis¬ 
representation of quality or fortune is valid at canon law and could 
easily occur. Should the marriage add a false name to errors of 
fortune and quality, it is valid unless the courts interpret the false name 
as causing an error in person. Such deceptions did occur, and when 
they involved people as prominent as Robert Feilding, they must have 
attracted considerable attention. The fate of a schemer tricked into an 
unsatisfactory union with an inferior may have brought the pleasure of 
recognition to some members of the Restoration audience. Whether 
that audience would have considered a proposed mock marriage valid if 
performed by a real priest is uncertain; the situation, however, is very 
unusual. Drunken marriages, like those based on errors of fortune and 
quality, were perfectly valid in law as well as in drama. 

2. Mock Marriages 

The mock marriage of Restoration comedy is further removed from 
reality, as well as less popular, than the clandestine and the tricked mar¬ 
riage. We would expect to find the device used for seduction, as it 
sometimes was in real life. Mrs. Behn’s The Toivn-Fopp, 1677, seems 
to be the only example. It includes an attempt at the stratagem turned 
against the conspirator because the priest is real. When Timothy com- 

33 Such marriages .were prohibited by 15 Geo. II, c. 30; W. S. Holdsworth, A 
History of English Laiv, XI (1938), 610. 
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plains that Phillis holds out for marriage, an honor for which her 
fortune is too small, Sham suggests, V.u: 

Sir, you know the old Cheat; hire a Lay Rascal in a Canonical Habit, and put a 
false Marriage upon her. 34 

Contemporary cases of the device used for seduction are those of 

the actress Roxolana, Mrs. Delariviere Manley, and Susan Monday 

Roxolana (Mrs. Davenport) had refused to become the nnstress of 

Aubrey de Vere, 20th Earl of Oxford. According to Anthony Ham 

ton the earl had his trumpeter dressed as a priest for a mock marriage 

The trick took place prior to February 18, 1661-2 when Pep>s rtgre ^ 

the loss of the ^actress. Mrs. Davenport obtained a ^ 

i » ™ f„rthpr redress There is no evidence that she attempted 

faction against the earl, who certainly had sufficient influent to 
defeat her, had she done so.” John Manley seduced.In* cou.ni DeH 

riviere with some sort of mock marriage s iori > a er 

know the details of the ceremony which deceived her, but we do 

that she had to turn to Grub Street to support their son. 

The olieht of Susan Munday shows that the device was especially 

_hdk lor u* op... Il« £ h 'S.r 

to whom she believed herself married. 

She she was married to the s< Thomas Smith about 8 

bells Alehouse without North Gate m xori c knowes not whether 

ing in the chamber; that she was marryed by a Gentleman but # ^ & 

he was a minister or not: but be did wearc a gown 

with a ring: she knowes no, his name, nor of W* Co.lcdgw™ft were 

three more Gent" were then brought thither by the 

present a. their marriage: but she knowes none of then hut none 

were present, but only those Gentlemen, who were all Schullers. 

When she last saw Smith he told her that he was 8-8^- »° 
“way, upon a young Gen," She had hard that l„s relatives lived 

Derbyshire, but she did not know where. 37 

» Anthony Hamilton Count cd Good^ 

cd. Montague Summers [1928], 1>P;. 71_1/ Manley's Biography, MT, 
Paul Bunyan Anderson, "Mistress Delariviere ManK> 

XXXI11 (1936), 269 . . (hc PcQCC the Seventeenth 

87 Mary Sturge Gretton, OxfonhhtreJKUcesot j^ viWxxix> 

Century, Oxfordshire Record Society, XVI ( • • 
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Instead of resembling these tragedies from real life, the mock mar¬ 
riages of comedy tend towards farce. Frequently a dramatist presen s 
an apparently valid tricked marriage in which the dupe learns of seno 
errors in person, quality, or fortune. When he complains and offers a 
liberal reward to get rid of his unwanted wife, the trickster exacts a 
sum of money or a settlement to reveal that a disguised servant or some 
other rogue impersonated the clergyman. Possibly the play most influ¬ 
ential in bringing the mock marriage to Restoration comedy was 
Jonson’s Epicoenc, in which Morose, after making what he believes a 
most unfortunate marriage, pays his nephew liberally to reveal that the 
supposed wife is actually a boy and that the supposed parson is equal y 
false. We should note particularly, however, that Morose s liberty 
depends on gender rather than ordination. Jonson knew the canon law; 
therefore he did not imply, as his Restoration disciples almost invariably 
do, that a false clergyman automatically invalidates a marriage. ^ 

The mock marriage for extortion appears in the Earl of Orrery s 
Guzman, acted in 1669, but not printed until 1693. Francisco’s elderly 
uncles. Salazar and Fernando, marry two maids in the usual masked 
ceremony of the tricked marriage. Having obtained a promise of 500 
crowns for each girl, Francisco liberates his uncles by revealing that lus 
sister’s laundress was the priest. The latter explains, “I only mumbl’d 
over some few words, which I made them take for Matrimony. 
Shad well’s Epsom-Wclls, 1673. seems to me a more conventional use of 
the device. Justice Clodpate. an "immoderate Hater of London, and a 
Lover of the Country above measure,” is imposed upon by Mrs. Jilt, a 
London whore who passes for a country lady of large estate. After the 
ceremony he finds that, like Morose, he has wed one who represents 
everything he despises. He would “willingly give a Leg or an Arm to 
be unmarried. Having been promised a bribe for herself and a liberal 
settlement for her sister Jilt, Peg admits that a servant in a stolen 
cassock read the service. Clodpate thinks his escape a cheap one 
There is similar extortion in J. D.’s The Mall. 1674. To dispose of Sir 
Ralph Spatter, a foolish countryman who is the guardian’s candidate for 
the hand of Grace, Amorous, her lover, assumes clerical costume to 
marry Sir Ralph to Grace’s maid, Betty. It costs the knight £1,000 
to escape. 10 


•'* The Dramatic Works of Royer Hoyle. Earl of Orrery, ed. William Smith 
Clark. II (Cambridge, Mass.. 1937), I. 511. 

30 Shadwell. op. eit.. 11. 176-180. 

The Works of John Drvden. ed. Walter Scott and George Samtsbury (Ldm- 
burgli, 1882-1893), VIII. 539-540. 563. 
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Probably one of the best known examples is the plight of Heartwell 
i„ Congreve’^ The Old Batchelour, 1693. V.i. Because he is too eager 
to waif for the arrival of his brother's chapla.n, Heartwell accepts t 
services of Bellmour, disguised for other purposes as the non-conformist 
Tribulation Spintext. When Sharper reveals that Sylvia ,s Va.nlove > 
forsaken mistress, Heartwell offers 

Any thing, every thing, a Leg or two. or an Arm; nay. I would be divorced iron, 
my Virility, to be divorced from my Wife. 41 

Relief is immediately at hand, for Sylvia has jus. completed a dramati¬ 
cally valid [and canonically invalid] marriage with Sirhe ireVs 
who as we have seen earlier in this chapter, hoped to obtain the he, ess 

Araminta. If Sharper does not demand cash in advance 
generous. It costs Mockmode, in Farquhar's Love a„d a BoUle WK 
V.iii, £500 to learn that the ceremony linking him to Roeb k o m 
mistress, Trudge, is no, binding because perfornied b> a laundre s 
diseuise 42 In John Dennis's A Plot, aod No Plot, 1697. the clete 
nephew demands freedom to marry as he wishes, in addmon. to a cad 
reward. Bull Sr., guardian to Belvd and Sylvia, is to obtam he 

him handsomely, the nephew frees his cousin by revealing that Balde . 
an actor disguised as a priest, performed t le seruce. 

Dclv. Why then, Sir, know, that as you at the time ^'‘imagines 

Newgate, were very safe in your own House ,cre 1 J° ^ Ff j. edom . am l as a 

himself link’d in Wedlock, is still the Master of his* counterfeit Priest 

sham Magistrate committed you to an imaginary rison, justice 

betray’d him to a chimerical Marriage; and Baldcrnoe here, *ho was J 
that committed you, was the Priest too who fetter d your Son. 

Each of these marriages, like numerous others which T , 

is invalid in comedy because of the absence of a genuine P™* 1^ 

same thing is apparently true of the mock marriage o 
Alithea in The Country-Wife. Harcourt assumes ^ 

brother, a priest, and reads a portion of the service. I bus expo 


41 Congreve, op. cit., I, 222. 

42 Farquhar, op. cit., I, 72. 

t /*« « v v r ff t \ 


42 Farquhar, op. cit., I, 72. . ,.., 0 , n 368-369. 

"The Select Works of Mr. Join, Dennis (1/18). 
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Spanish's stupidity and, by disgusting Alithea with the latter, prevents 

the intended marriage. . 

Shadwell’s A True Widow, 1679, is an exception to the general rule 

by which comic characters believe that a false priest makes valid mar¬ 
riage impossible. When the steward threatens to expose Lady Cheatly 
as a fraud, she silences him by pretending consent to a private marriage. 
The service is read by the gamester Prigg in canonical costume Having 
failed in her attempt to “spirit” the steward to the Indies and slavery. 
Lady Cheatly announces the deception. The steward replies that 
marriage is valid, that he will establish it in court. 


Stew. Why the truth is, she thought to put a false Marriage upon me: When 
she discovered my intention, of making Restitution to those she had injur d, she 
dress’d that Fellow Prigg in the disguise of a Parson, and he married us in her 
Bed-chamber: but 1*1 make her know, ’tis a good Marriage. 


A/a< 7 .[got 1 Did you know him in the disguise? 

Stew. No. till this day he appear’d in it to me, and then pull’d it off, to shew 
me ’twas a mock-Marriage, as they thought; but I will make ’em know otherwise . 4 


Since there are no witnesses, and since Prigg intends to deny his part 
in the affair, it is difficult to see how the steward could prove the cere¬ 
mony. If he could do so, the court would rule for the marriage. Lady 
Cheatly's subsequent marriage to Old Maggot is a complicating factor. 
Possibly her admission that she has no fortune removes the steward s 

motive for a suit. 

In the chapter on spousals I have shown that a contract de praesent 1 
was sufficient to establish a marriage at canon law, although public mar¬ 
riage in church was usually necessary to assure the wife of her dower. 
Accordingly, we must judge the validity of a mock marriage, like that 
of a tricked marriage, by whether the error involved excludes consent. 
If the error is one which would annul a marriage celebrated before a 
genuine priest, the marriage is invalid. If the error is merely one of 
fortune or quality which would not defeat a marriage so celebrated, the 
ceremony is binding, although there might be difficulty in proving the 
facts to enforce the marriage. Let us consider a few examples. 

Heart well, in Congreve’s The Old Batchclour, marries Sylvia with¬ 
out realizing her past. Since the deception is merely one of quality, the 
marriage would stand if Heartwell had married her properly in the parish 
church. Both Heartwell and Sylvia believe Bellmour a lawfully or¬ 
dained clergyman, and, at a later date at least, the generally accepted 


** Shadwell, op. cit., Ill, 356-357. 
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principle of the ecclesiastical courts was that a marriage nas to be sup 
ported if both parties were deceived as to the priest '■ Legally. Hear, 
well could not escape if Sylvia wished to enforce the marnag. S nc 
both parties had performed contract dc pracscnU tn good f aith tl e^ 
union would defeat the subsequent tricked marriage lmhi g > 

Sir Joseph Wittol. The latter marriage is invalid anvhon. « > 
depends on an error of person which excluded consent. AcU.aUy Hear, 
well and Sylvia could have escaped their unwelcome union if both agreed 
to conceal the clandestine marriage and to see that others concealed , as 
well. Such an escape, of course, takes the form of reasonably sate 
bigamy rather than a decree from the spiritual court 

Other mock marriages which involve merely a a se p * 
error other than fortune and quality have the s™'**™*™* ^ 
marriage of Justice Clodpate in Epsom-W ells is valid, as 
Bull Jr in A Plot, and No Plot. Neither man is the v,d ° 
stitution ; each, like Heartwell. merely purchases silence as to h. _cla de 
tine marriage. The marriage of Spark,sh and Aluhea m Th Courtr^ 
Wife could be invalid only because Ahtliea suspects i 
Harcourt and hence withholds consent. Here, as m mock marr g_ 
dramatically valid because of the substitution ot a real ^ 

would be possible only if the court accepted mental rt namt 
marriage. Since neither party wishes to establish the ceremony , n,a. 

dismiss the question. , . ( .. ... rnlUT ne r- 

When the marriage depends on the substitution of ^ u * s 

sons, it is, like similar tricked marriages, invalid In 
The Mock-Marriage, 1696, Fairly marries Clannda an ^ Lc ,rails’ 

in a masked ceremony in which each wanted the ot ier ''<jma i, e cause the 
these marriages are invalid for lack of consent, c rama ic ^ 

servant Roger, disguised as a priest, performs both ceremony J 
situation in Love and a Bottle is similar. Legally Mock 
escape because of the error in person; dramatically he owe, 

to the fact that the laundress served as priest. , T ti ,j U)W 

The cases so far discussed and the others listed in 

that the dramatists’ treatment of mock marriage is us extent 

with the canon law. Today it is impossible to < cterm,,K , follow 

they reflect current popular belief and to what cegiet ie j 

a stage convention. The cases of Mrs. Davenport, of Mr,. Manley, an 

40 Robert Phillimorc, The Ecclesiastical Law of the Church of Engla J, 

Cd ' -ThortisTcoU, The Mock-Marriage (1696). PP- 50-51. 
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, , 1 nn at least three occasions women seduced 

of Susan Munday show tha equally certain 

mwMmmi 

that a man who had held two livings and who had admimst 
rites of the church for 24 years was not ordained. In rep 
Boa rd of Trade Dutton described the turmoil which followed w ten, 
S, the protests of the vestry and of the previous governor he sus¬ 
pended the impostor. Parishioners smuggled the man off the island 

, „ . • . rre( iit in Fngland of £500. not doubting but that sum 

««. - ^ -d*.*.. i - «** **« 

,l,c Bishop of London, and I hope he will take care that no such vile perso 
admitted to holy orders. He has married so many persons the legthmacy of whose 
children will he questioned that I am solicited ,0 pass a bill for the confirmat.on of 
those marriages to prevent suits at law. 47 

The episode indicates that many people, not familiar with the canon law, 
believed an ordained clergyman necessary for valid marriage. 

In mv chapter on spousals I have shown that the best legal authorities 

believe the decision of the House of Lords, rendered in The Queen v. 
Millis, 1843, that an ordained clergyman had been necessary for valid 
marriage in England before Lord llardwicke’s Marriage Act. was an 
error. 43 The famous cause, appealed to the Lords from the Irish Court 
of Queen’s Bench, involved the validity of a marriage contracted accord¬ 
ing to the Presbyterian ceremony, in Ireland, hv a member of the English 
Church. Because three of the six law lords felt that the first marriage 
was invalid, Millis escaped punishment for bigamy. His counsel at¬ 
tempted to establish the contention that a priest had always been neces¬ 
sary. In attacking the belief that contract dc praesenti was sufficient for 
valid marriage, Kindersley asked 

<■ Hutton, op. cit.. pp. 312-313. For more details, see Calendar of State 
Colonial Series. American and West Indies. 1681-16S*. ed. J. \\. Fortcscue (lb98), 

PP ' Pollock and Frederic William Maitland. The History of English 

laiv before the Time of Edicard I. 2nd ed. (Cambridge, 1898), II, 372. 
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what made the writers of plays and novels always 
place before a priest, if a mere contract per .urba « p 

COnS f ZldToZldl:-** that authority is worth nothing in any way: for these 

writers always represent that a marriage in the presence ot a pseiu o i-no 

whereas that is confessedly good.) . . rtUcr « 

But their writings show what was the popular est.mat.on ot the matter. 

Lord Campbell, discussing his contention that such a c0 " t ^ ct ’“ d 
been sufficient prior to Lord Hardwicke's Marriage Act. mentioned 
stances of persons falsely pretending to holy orders and then condemn* 
the use of plays and novels as evidence. 

Here I must observe how little weight is to be given to what was gravely rehed 

upon a. the bar, the prevailing belief among mankind of the / f „ r 

ence of a priest at a valid marriage, as evidenced by novehsts and dramatu ^ # 

it will be found that these expounders of the law always na e s . aml 

sham parson void, contrary to the opinion of Lord StmMlI an 

they give validity to marriages in masquerade, where the ParUes wc J 

taken as to the persons with whom they are muted; mart,ages takch 

be supported in the Ecclesiastical Court, in a suit of jactitation, 

of conjugal rights. 50 

Since the lords were equally divided, it was held that a priest had beet, 
necessary before 1754. Pollock and Maitland are glad that such a ta. 
is unlikely to be of practical importance in the future, an 
victorious cause pleased the lords, it is the vanquished cause th. 
please the historian of the middle ages.- As we have abc- > ^n ; 

the Restoration spiritual courts followed, it. most respects, the canon la 

of the middle ages. 

«°C. Clark and W. Fimurlly, Reports of Coses Decided ■»» tin I Cots, </ /- 
X (1845), 641. 

50 Ibid., X, 785. . TI 

51 Pollock and Maitland, op. eit., 11, 
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IRREGULAR MARRIAGE AS STOCK MOTIF 

IN COMEDY 

The material in the previous chapters shows that the use of irregular 
marriages in comedy fully warrants Lord Campbell s remark that h 
dramatists are not satisfactory expounders of the canon * The th 
charts which follow, including many plays not d.scussed m the ‘ext, make 
the point even clearer. Furthermore, in addition to showing that the 
comedies are often inaccurate in representing invalid tncked marriages 
as valid and valid mock marriages as invalid the charts ‘''“tra 
remarkably conventional manner in which the dramatists used motfs de 
rived from irregular marriages. Let us analyze the charts for several 

P0 "of the 241 comedies examined for this study, 91—more than one- 

third-unite hero and heroine or other characters in succes * fu ' d * nd “' 
tine marriages. These plays, as I have shown earlier in this book re- 
fleet a widespread current interest in stolen weddings, but they tend 
to treat the subject in a conventional way. Thus in 37 plays hero or 
heroine is clearly threatened with an immediate forced marriage m 
numerous others pressure is exerted to prevent young people from toi- 
lowing their inclinations. Details of the marriage ceremonies are not 
very common. There is, for example, little information as to the clergy 
who risk discipline to perform the services. Seven of them are private 
chaplains, two are nonconformists, and one is unbeneficed. Two mar¬ 
riages are celebrated by friars; we may assume the assistance of a friar 
or a priest in 13 other plays having scenes in Catholic countries. Usua ly 
settings for the marriage are vague: it is sufficient for the lovers to re¬ 
turn to announce the wedding. Only five marriages are in specified 
churches; five others are in unidentified parish churches. Nineteen are 
in private houses; others are probably so celebrated. Two are in gar¬ 
dens. A tavern, a country inn, and an army camp in Portugal have one 

marriage each. . . QO . , , 

Seventy plays—29 per cent of those examined— contain tricKeu 

marriages, each of which is represented as valid because celebrated by a 

regular clergyman. I have tried to test the validity of these as I believe 
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Irregular Marriage as Stock Motif in Comedy 
the ecclesiastical courts would have done in suits 

riage or for restitution of conjugal rights. e Ceremony are 

the substitution of one person for another pn H or 'both 

clearly invalid; 30 which merely misrepresent fortune or .uaht^o^ ^ 

are valid. Sixteen cases are comphcat b ^ courts wou |d up- 

well as deceptions in fortune and quality. . an error in 

hold them since an error in name usually did not com ^ uj}C(1 to 

person. Two marriages, however, depen upon ^ ^ spec ihc indi- 
deceive a person who has made arrangemen s Man * erl shallow, in 
vidual with whom he is as yet unacquain _ A One 

The Countrey Wit, and Hoyden, in The Relapse, nu, ^ Wc 
marriage, involving an unprovable bigamy, is P 

conclude that 34 per cent of the marriages represented a tahd re 

questionably valid, but that a total of 52.2 per cent probably ' ^ 

The circumstances producing the ^ un^not in- 

Thirty-four couples are united m mas s ° r ' ; on5 as to fortune 

volving substitutions of persons contain s - j: tv did occur 

and quality. We have seen that errors of fortune .. d quaht> d, 

in Restoration times; they may have attracted a most » ^ 

as did clandestine marriages. Although some n tl,em thee 

and disguises could have taken place, as the dramatists present 

are merely time-worn conventions. ^ . f i.- n t he clan- 

The mock marriage, much less realistically portrayed^than^lK^ ^ 

destine or tricked marriage, is also less P°P U « of tllcse un it- 

slightly more than 10 per cent-offer 33 exampks C ^ mnmnu ,, 
ting persons of the same sex require no comn • rop re- 

25 three are invalid because bigamous; the remain.mg~ ^ .» a „ 

sented as invalid because the supposed priest \n t j ic usual 

impostor. Actually, six of them involving -thing more than « ^ ^ 

deception as to quality and fortune are sure y • cascs ()f mistaken 
which false names are used are probably van. 0 f cr ror of 

. identity, not invalid for other reasons, are invalid 

person. One instance in which a woman nnperso « • '‘ . d j s V ery 

the victim has agreed to marry but with whom he is un. 1 j ^ cascs of 
doubtful. If we exclude the farcical errors of g cn( . nf the 

bigamy, we find that of 22 unions dramatica y niu ^ nm nber is 
impostor clergyman only ten are surely inva 1 . 

probably valid, although only six cascs are sure y so. accuracy or 

In addition to providing information concerning 
inaccuracy of dramatic canon law, the charts sugg 
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aooroaches How, for example, does the frequency with which one 
comic writer uses irregular marriages compare with that of other drama¬ 
tis? Do the writers of recognized literary merit use these three 

motifs as often as the minor writers? 

The table which follows provides the data for several writers. Ler- 

tain points are worth noting here. Except for the mock marnage those 
authors designated by John Palmer as writers of the comedy of manners 
use the three devices less often than the average of all the comedies con¬ 
sidered. Individuals within the group exceed the general average, how¬ 
ever. The most frequent user of the clandestine marriage is Mrs. Lent- 
livre, who is below the average in her use of tricked and mock marriages 
D'Urfey and Farquhar use the device least often, but D Urfey shows a 
fairly strong preference for the tricked marriage. Some authors listed 
are more restrained in using tricked and mock marriages; no one uses 
these motifs as often as Mrs. Centlivre uses the clandestine marriage 
Two dispense with tricked marriages entirely. Six get along without 
mock marriages. Only one, Otway, avoids both devices. 

FREQUENCY OF IRREGULAR MARRIAGES IN RESTORATION COMEDY 


Come¬ 

dies 

from 

1660 

to 

1714 


Comedies with 
Clandestine 
Marriages 


No. 


Comedies included. ... 241 


91 


% 


37.7 


Comedies 
with Tricked 
Marriages 


No. 


70 


% 


29.3 


Comedies 
with Mock 
Marriages 


No. 


% 


26 


Palmer’s Comedy of 
Manners Group 
Taken Collectively. . 

Ktherege. 

Wycherley. 

Congreve. 

Vanbrugh. 

Farquhar. 

Drydcn. 

Shadwell. 

Behn 1 . 

D’Urfey. 

Ravenscroft. 

Otway. 

Southerne. 

Crownc. 

Cibber. 

Centlivre. 

Steele. 


26 

3 

4 
4 

7 

8 
8 

14 

16 

20 

9 

4 
3 

5 
8 

13 

3 


6 

1 

2 

1 

1 

1 

2 

6 

6 

2 

5 

2 

1 

2 

2 

9 

1 


23.0 

6 

23.0 

4 

15.3 

33.3 

1 

33.3 

0 

00.0 

50.0 

1 

25.0 

1 

25.0 

25.0 

2 

50.0 

1 

25.0 

14.2 

2 

28.4 

0 

00.0 

12.5 

6 

00.0 

2 

25.0 

25.0 

1 

12.5 

0 

00.0 

42.8 

5 

35.7 

2 

14.3 

37.5 

6 

37.5 

1 

6.25 

10.0 

7 

35.0 

1 

5.0 

55.5 

3 

33.3 

1 

11.1 

50.0 

0 

00.0 

0 

00.0 

33.3 

1 

33.3 

1 

33.3 

40.0 

2 

40.0 

0 

00.0 

25.0 

1 

12.5 

2 

25.0 

69.2 

2 

15.4 

1 

7.7 

33.3 

1 

33.3 

0 

00.0 

. 


10.7 


i Includes The Debauchee and The Counterfeit Bridegroom. 
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Explanation of the Charts 

The following three charts present in convenient form pertinent data 
concerning irregular marriages in the comedies examine . 

Chart I lists the clandestine marriages, in most of ^ 
are gentlemen and the brides heiresses. The sixth column ( 
destine”) gives reasons, when the dramatist provides them, u k 1 
vent a more formal ceremony. Conditions of the we < in k- " 

able, are entered in the last column ( Circumstances tricked 

In Charts II and III, I have attempted to judge the vahd.tv of «nd*d 
and mock marriages in the comedies. The fourth column .. mj at^uer 
to the question "Would an ecclesiastical court, having all n • . ^ 

able to the audience, sustain this marriage if it were teste i • - ^ 

jactitation of marriage or for restitution of conjuga n*,,1 - * ot - 

sumption is that the court would reject any marriage usu ljtv 

person but sustain marriages involving only errors ot tortun « ^ in _ 

When false names introduce a slight possibility that the co jnv 

terpret the error as one of person, I have added a question ‘ When 
answer, and, in a very few instances, have offeree no opii \ l q. 
those married belong to the lower classes, the act 111 . usua il v 
information, together with that under “Nature ot t ie eeep 1 • 
permits one to classify the error involved. The last column l 
stances”) shows how the tricked marriage takes p ace or w . ,..p e _ 

marriage is dramatically invalid. In Chart II lho ' ^ (l c rathcr 

ceiver”) invariably designates the person who marries 
than the one who plots the marriage. 
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VI 


SEPARATION 

The marriages of Restoration gentlefolk were usually arranged by 
parents or guardians, sometimes with little regard to the inclinations of 
those most concerned. To avoid such unions young persons, especially 
those in the comedies of the time, resorted to clandestine marriages. 
That such marriages were easy to accomplish, in life as well as in drama, 
we have seen from the previous chapters. That they might produce in¬ 
compatibility, just as readily as arranged marriages, is fairly obvious. 
Indeed hostility between husband and wife is one of the many conven¬ 
tions of Restoration comedy. Usually it is merely a matter for cynical 
amusement, but Vanbrugh, Cibber, and Farquhar offer serious analyses. 

Farquhar’s picture of the Sullen household in The Beaux Stratagem, 
1707, is one of the most interesting examples of the use of comedy for 
the exposition of a social problem during our period. In Act II we hear 
Dorinda talking to her sister-in-law, the unhappy wife of a brutal and 
unsympathetic husband. 

Dor. But there’s a Form of Law in Doctors-Conwwns; and I swear, Sister 
Sullen, rather than see you thus continually discontented, I would advise you to apply 
to that: For besides the part that I bear in your vexatious Broils, as being Sister 
to the Husband, and Friend to the Wife; your Example gives me such an Impres¬ 
sion of Matrimony, that I shall be apt to condemn my Person to a long Vacation 
all its Life.—But supposing, Madam, »';at you brought it to a Case of Separation, 
what can you urge against your Husband? My Brother is. first, the most con¬ 
stant Man alive. 1 

As Dorinda points out. Sullen has committed no offense, such as adultery, 
for which the ecclesiastical court at Doctors’ Commons could decree sep¬ 
aration. Even had he done so, in 1707 the separation would not permit 
Mrs. Sullen to marry Archer. To do so she needed an act of parliament, 
and no English woman obtained a parliamentary divorce until 1801. 
The actor Wilks tells that Mrs. Oldfield, who played the part, objected 
to Farquhar’s giving Mrs. Sullen to Archer without “a proper Divorce, 
which was not a security for her Honour.” - The little anecdote is help- 

1 'the Complete Works of George Farquhar, cd. Charles Stonehill (1930), II, 

- Ibid., I, xxx. 
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ful because it shows the only literal interpretation of Farquhar’s fifth 

act: the heroine goes off into justifiable adultery. , - vp . 

Before we consider the remedies sought by husbands an 
of the comedies, we must realize that no English court could hare 
vided Mrs. Sullen “security for her Honour with Archer 1 
riage with Sullen was valid. From the Reformation until 1&>7. with 

the possible exception of the interregnum, England had no ■' 
understand it today-judicial dissolution of a valid marriage gating the 
right to re-marry. There were, however, certain remedies I 
remedies for unhappy marriages. These were. 

1. Separation, without the right to re-marry. 

a. Separation by mutual consent. 

b. Separation by the decree of an ecclesiastical court (*»*.. « 

2. Jactitation 1 tif 0 marriage, a suit in the ecclesiastical court denying^existence 
of the marriage and enjoining the defendant to perpetua si en <■ 

3. Annulment, a dissolution of the bonds of matrimony «uor„„,n 

’"°'a.Tnnu,men, of child marriage, a, the request of either party, on reaching 
b. marriage by an ecclesiastical decree .ha, the marriage 

4. Parlia™ Parliament dissolving a valid marriage 

and permitting the beneficiary to re-marry. 

Separation and parliamentary divorce conceded the 
marriage. Jactitation denied both the validity and the cerementy of m 
riage. Annulment denied the validity of a ceremony. but oncededU. 
existence. Characters in the comedies use the word chvmxe for ; M _ 

aration, annulment, and for act of parliament. n 1,! » ouotat ions. 
stricting it to parliamentary divorce, except, o course. mattcr . If 
Separation by mutual consent was a re ative y S1 " judicial 

husband and wife disagreed, they might live apar u t was 

process. Disagreement over the legal settlement of 'VZattention 
about the only thing which would bring such a separa ><->» rcsume the 
of the courts. If the parties were reconcile . y vent that one 

marriage at any time, also without legal process. bis sp0 use 

party wished a separation and the other did not. u mi ecclesi- 

to change her mind. If that technique faded, hem^ghtsue in ^ ^ 

astical court for separation from bed and boa ( 
thoro). 
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The arrangements reached by Thomas and Katherine West in War¬ 
wickshire in 1659-1661 are probably representative of what happened in 
separation by mutual consent, although among gentlefolk the negotiations 
would have been conducted by lawyers rather than the justices of the 
peace, and the sums would have been larger. In Trinity term, 1659, the 
Warwickshire Quarter Sessions ordered two justices to examine the 
dispute. In Michaelmas term, 1661, the sessions heard the case with 
counsel on both sides. The Wests had agreed to separate, the husband 
guaranteeing the payment of her portion and of £4 yearly from his 
lands. Two justices were directed to see that West provided bond for 
the portion and to supervise payment of the annual £4. 3 Here we have 
the elements which the plays stress: the return of the portion, or part 
of it, and some provision for the wife’s support. 

Shadwell’s Epsom-Wclls, 1673, shows the separation, by mutual 
consent, of Mr. and Mrs. Woodly, two fashionable persons who have 
grown to hate each other cordially. Mrs. Woodly’s interest in Bevil, 
and her husband’s pursuit of Carolina, whom Bevil loves, bring matters 
to a climax. Calling his friends together. Woodly asks them to witness 
an amicable “divorce” which he intends to celebrate like a wedding. 
After an interlude in which Justice Clodpate is gulled by a mock mar¬ 
riage, the Woodlys conclude their agreement, the first, as Mrs. Woodly 
observes, since their marriage. 

Wood. Imprimis, I Francis Woodly, for several causes me thereunto espe¬ 
cially moving, do declare I will for ever separate from the company of Sarah my 
now Wife. 

Mrs. Wood. Your lewd disorderly life made you separate before. The said 
Sarah having for this two years scarce seen you by day-light. 

Wood. And that I will never hereafter use her like a Wife. 

Mrs. Wood. That is scurvily. Also all Obligations of conjugal affections, 
shall from henceforth cease, be null, void, and of none effect. 

Wood. Then, that I am i.- keep what Mistress I please, after the laudable 
custom of other Husbands. 

Mrs. Wood. And that 1 am to have no Spies upon my company or actions, but 
may enjoy all Privilcdges of other separate Ladies, without any lett, hindrance, or 
molestation whatsoever. 

Wood. And if at any time I should be in drink, or otherwise in a loving fit, 
and should be desirous to visit you, it shall be lawful for you to deny me ingress, 
egress, and regress. 

3 Wanvick County Records. Quarter Sessions Order Book, Easter 1657 to 
Epiphany 1665, cd. S. C. Ratcliff and H. C. Johnson (Warwick, 1938), IV, 167— 
168, 96. 
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Mrs. Wood. Yes, though you serve me as you do others, and break my 

Wood. I restore you all your Portion, and add 2000 /. to it for the use I have 
had on you. 

Mrs. Wood. So, it is done. 

Wood. Is not this better than to live and quarrel, and to keep a pot ter \w 
one another. Faith take a Kiss at parting for old acquaintance, lesser her. 

Mrs. Wood. Farewell, dear Husband. 

Wood. Adieu, dear Wife. 4 

In a note on this passage Mr. D. M. Walmsley says that us legal 
phraseology recalls Shadwell’s residence at the Middle Temple. ome 
of the terms unquestionably suggest those of a deed, but they 1 n «>t 
necessarily originate in Shadwell’s legal studies. The structure o t ie 
passage suggests that Shadwell intended a parody of the prou. 
scenes, popular in Restoration comedy, in which two lovers discuss, 
quently in legal terms, the conditions of their forthcoming marriage. 
Plays which end in marriage or in the decision to marry sometuiKs U-e 
them in the last scene. Examples prior to Epsom-ll c s hk uc e 
Dryden’s Secret Love, 1668, and Wycherley’s The Gentleman Dancing 
Master, produced in January 1672.® In order to nioc - t le 
Wycherley shows Monsieur de Parris, foiled in his attempt iom ' 

Hippolita, concluding articles of concubinage with Flirt, bmee :f w> 
Wells is an “anti-romance” ending with a separation instead ot a ma - 
r ‘age, Shadwell may have decided to use a ‘proviso *<* nc 111 Ic ' 

No one who compares the Woodly separation with t scene 
Celadon and Florimel in Secret Love and that between irt a,u * 
sieur in The Gentleman Dancing-Master can fail to see Me ^ e cn 

The parting of the Woodlys may have suggeste 11C CbS ' , 
separation of the Friendalls in Southerne’s The Wives Excite -• 
When Mrs. Friendall has detected her husband on the cou 
Witwoud she uses this circumstance, which might ha\t Kcn j n . 

lor separation in the ecclesiastical courts, to compel a separ v 
tenance. Friendall is glad to comply. She shall1 have, an a w 
h»s estate; he reserves only the right to visit her. 1 

the germ of the idea which Farquhar developed in 7 he Beau.x 

tT * The Complete Works of Thomas Shadwell , cd. Montague Sumrmr* t 

*1, 180. _ . r ,. i... 'r/miu/ic ShoJzct , ll. 
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Mr. Friendall says they should part because neither obtained what he 
sought in marriage. 

Mr. Fri. I see we are both disappointed in this affair of matrimony; it is not 
the condition you expected; nor has it the advantages I proposd. Now, madam, 
since ’tis impossible to make it happy between us, let us even resolve to make it as 
easy as we can. 7 

In certain other instances the separation by mutual consent is really 
a case of one party’s dismissing the other, with the latter accepting the 
dismissal rather than making legal resistance. Thus Sir Richard Love- 
youth, in Shadwell’s The Humorists, 1671, who has assumed the role of 
gentleman usher in order to get evidence for a separation from his wife, 
dismisses her at the end of the play with a maintenance suitable to her 
quality. 8 The husband in J. D.’s The Mall, 1674, V.i, is much less gen¬ 
erous. Lovechange has married Mrs. Woodbe secretly and then neg¬ 
lected her. She has given herself to Court well in a nocturnal meeting in 
which she expects Lovechange. When the latter learns the facts he 
demands a parting, suggesting that she never reveal that a marriage has 
existed. Mrs. Woodbe must pay dearly for her freedom: 

Wood. /’ve nothing Sir to answer for my self, and since I can’t have your 
heart, I am content to quit your Person too, you know the Articles between us Sir, 
when 1 married you, I made you Master of half my Fortune, take it, and what 
remains I will enjoy my self with, give me your hand—Farewel, I’ve had an ill 
bargain of thee, for a poor Months service, thou hast cost me ten thousand pounds. 

Well Clare, in this divorce some ease I find, 

Since I am free, to Courtu’cll lie be kind. 0 

In Southerne’s The Maid's Last Prayer, 1693, V.i, Mrs. Siam dismisses 
with a separate maintenance Captain Drydrubb, the jealous bully to 
whom she is married. Although he is glad to part, he stoutly insists on 
a third of her estate, which he says the law will assure him. 10 

In addition to the separations which follow unhappy marriages, there 
are those following tricked marriages. The man deceived into marrying 
the wrong woman or a woman whose character and fortune are not as 
represented, may buy his freedom. Clodpate, in Epsom-lVells, signs a 
settlement for Jilt in order to learn that his was a mock marriage. Sir 
Gentle Golding, in Southerne’s Sir Anthony Love, gives his mistress 

7 Plays Written by Thomas Southcrne, Esq. (1774), II, 89. 

8 Shadwell, op. cit., I, 252. 

9 The Works of John Drydcn, ed. Walter Scott and George Saintsbury (Edin¬ 
burgh, 1882-1893), VIII, 566. 

10 Southerne, op. cit., II, 175-176. 
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Lucia £500 a year to live apart after she has tricked him into a niarnage 
dramatically valid and canonically invalid. Captain Busy, in owe 
The Cornish Comedy, gives Margaret £200 cash and £40 a year separate 

maintenance when he learns her past. 

The instances of separation thus far discussed are all perfectly pos¬ 
sible; probably they resemble those which did occur in Restoration tir J ie 
In other plays which take the woman from a disagreeable ui. an 
award her to a more agreeable lover we are on less certain S roUIK ^/ 1 
three of Mrs. Behn’s plays, The Town-Popp, 1677, The m m on n , 
1682, and The Turkey Chance, 1687. the impediment of pre-cot trac 
suggests an annulment. In the first we know that .or o we 
make every effort to obtain this decree; 11 in the other two 

indication that the lovers plan to marry. 

The most important instance of separation by mutua consen ^ 

in Farquhar’s The Beaux Stratagem, 1707. Alt unigi t te ^ u _ 

ficulties resemble those of the Woodlys in Epsom- « ‘ ^ 

tion, ardently desired by both, is not a friendly one. i e ' a - , 

in Vanbrugh’s The Provok’d Wife , 1697, Mrs. Sullen has a ‘ 

boorish husband who has furnished her no grounds or jm 
tion. The idea that the marriage should cease because mi p ‘ 
has succeeded—an idea presented but not develope m °u c 
Wives Excuse —is the most important element in t ie ^1 ar >rcc 
that separation, unlike those of other plays, requirts a 1 irta 
to get the husband’s consent. Sir Charles Freeman. * Sullen is 
brother, comes to take her away; Archer and Aunwe u>m • nlore 

more than willing once he decides that he will tnj"> 11 
than he enjoys annoying his wife. 

Mrs. Suit. Pray, Spouse, what did you marry for? 

Sull. To get an Heir to my Estate. 

Sir Ch. And have you succeeded? 

Arch. The Condition fails of his side-Pray. Madam. aiul 

Mrs. Suit. To support the Weakness of my Sex by the Strength 

to Enjoy the Pleasures of an agreeable Society. 

Sir Ch. Are your Expectations answer d? 

Mrs. Sull. No. 

The dialogue which follows is a detailed statement of incompatibtl 
There is but one point of agreement: 

11 The Works of Aphra Dchn, cd. Montague Summers d 9l5) - ll1, 90 
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Mrs. Still. Is there on Earth a thing we cou’d agree in? 

Sull. Yes—To part. 

Mrs. Sull. With all my Heart. 

Sull. Your Hand. 

Mrs. Sull. Here. 

Sull. These Hands join’d us, these shall part us—away— 

Mrs. Sull. North. 

Sull. South. 

Mrs. Sull. East. 

Sull. West—far as the Poles asunder. 12 

The one remaining difficulty—Sullen's refusal to refund the portion-— 
is solved by that fact that during the burglary Archer took Sullen’s 
“writings” from Captain Gibbet and by possessing them could have the 
husband at his mercy. 

That the ceremony gave Mrs. Sullen no right to marry Archer is 
obvious. Certainly Farquhar did not intend to describe existing legal 
procedure. As an unsuccessfully married man he may have wished to 
suggest a more rational method of settling matrimonial difficulties than 
those of his times. In any case, as Mr. Larson has shown, Farquhar's 
arguments for dissolution of marriage by mutual consent are far closer 
to Milton’s The Doctrine and Discipline of Divorce than to the condi¬ 
tions of 1707. 13 How much the dramatist's attitude reflects his own 
marriage we cannot tell. It is certain, however, that the interest in 
separation and parliamentary divorce was greater at the end of the cen¬ 
tury than it was when Shadwell wrote Epsom-YVells. That interest, as 
I shall show, was reflected in the plays. 

The partial solution of a separation by mutual consent was available 
only if both parties co-operated. Otherwise one party might apply to 
the spiritual court for separation from bed and board ( divortium a tnensa 
ct thoro), but not the right to re-marry, and obtain that remedy if he 
was successful in a long, difficult, and expensive legal action. There 
were only two grounds for separation—cruelty and adultery, and of 
these adultery was by far the more important. 14 

What course would one of the suits for separation—so often threat¬ 
ened but never initiated in the comedies—take in practice? Since the 
Anglican canons of 1604 had tried to stop the ready granting of separa- 

12 Farquhar, of>. cit., II. 189, 190. 

1:1 Martin A. Larson. "The Influence of Milton’s Divorce Tracts on Farquhar’s 
•Beaux’ Stratagem,’” PM LA. XXXIX (1924), 174-178. 

u H[enrvl C(onset), The Practice of the Spiritual or Ecclesiastical Courts 
(1685). pp. 279-281. 
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tions on insufficient evidence, privacy was ""possible.. Canon P 

vided that the court should not act on the sole con ess.on of the j«rt.es 

but must get all possible evidence - Conset says ^ferat ad„l- 

make every effort to prevent collusive confession o woma „ 

tery. By secret questioning of the woman s rient s an finc j 

heLlf ffie judge might, he believes, learn the truth. he find 

deceit, fraud, or even suspicion thereof, he would be g f 

the separation unless the plaintiff offered the strongest P™‘; 

If the plaintiff has also committed adultery, or ha> coi the 

fendant's adultery by continuing intercourse after he 
latter's infidelity, the judge must refuse the decree. Finely. he ma 
take care to avoid counterfeit persons who may impersonate the 

fendant in court. 16 .. t w p rC auire- 

A further check on the honesty of the proceedings mij ? ht bc 

ment of Canon CVI that sentences of separation or ^ conscnt 

pronounced only in open court, and only wit' oe ^ an ‘. confusion 

of the highest official in the jurisdiction. I ^ as pI .,, req ui- 

between separations and annulments Canon promising 

site for separation a mcnsa ct thoro a bond rom afl( j s that the 

not to re-marry during the lifetime of the ot ier. h /.. until such time 

decree was to make clear that the separation w > - tc thc provisions 

as they are mutually reconciled to each ot ie - . . t ed second 

of the canons, he adds, persons thus separated often cclcl^tcd 

marriages. If the offenders were detected they were for 

plined by the ecclesiastical judges or by the ul r» 

Ecclesiastical Causes.'” . , hc ncrso „ s involved, and 

In addition to destroying the pnvac) .<rl.-cted. the ecclcsi- 

exposing the husband as cuckold or the \m 1 rf t ^ e w ifc 

astical procedure was expensive, especially for t k U1 su - t together 

was plaintiff, her proctor submitted a list of c Having exam- 

with evidence as to her portion and her husbaiu " t s a charges and 

ined the evidence, the judge assessed the bus >an< Xbat alimony, 

assigned the wife alimony during the course ot t u ui s was 

which was to be assigned even to a defendant proved an adul 

_ . , lia? x I 224-225 (Latin): 50/ 

"Synodalia, ed. Edward Cardwell (Oxford. EngUsh translation 

(English). The canons were prepared in Lat , 
was issued in 1604. 

16 Conset, op. cit., pp. 279-281. 

17 Synodalia, I, 225, 307. 

18 Ibid., I, 225, 307-308. 

18 Conset, op. cit., p. 279. 
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at least a fourth and usually a third of the value of the husband’s land 
and immovable goods. 20 

If the defeated party wished, he might prolong the litigation and in¬ 
crease the costs by appealing to a higher court. Theoretically, at least, 
a suit begun in the consistory court of a diocese might be appealed to 
the Court of the Official Principal (Arches Court of Canterbury) in the 
Archdiocese of Canterbury or to the Chancery Court in the Archdiocese 
of York. Decisions of these two courts could be appealed to the High 
Court of Delegates, a commission appointed by the crown in chancery 
for the review of a specific case. Finally, the crown could grant a 
Commission of Review for a decision of the High Court of Delegates. 21 

Difficulties in obtaining decrees from the spiritual courts and the in¬ 
adequacies of the remedies they offered were responsible for the develop¬ 
ment of parliamentary divorce, discussed in the latter part of this chapter. 
We should note that an ecclesiastical separation usually preceded parlia¬ 
mentary divorce. The troubles of John Manners, Lord Roos, who ob¬ 
tained on March 2«S. 1670 a private act authorizing his re-marriage, had 
begun as early as 1659. Lord Roos had first obtained an act bastardiz¬ 
ing his wife’s illegitimate children and then a separation a wetisa et 
thoror 2 Similar separations preceded the private bill for Ralph Box. 
the London grocer who in May 1701 obtained the first parliamentary 
divorce granted a commoner, and that of Sir John Dillon, of Lesmullen; 
Ireland, who obtained relief in June 1701 from a wife who had left him 
six years before and who had borne her paramour several children. 23 

In two notorious instances the failure of the spiritual courts to pro¬ 
vide any remedy helped parliament to decide on intervention. The first 
is that of the Earl of Macclesfield, whose wife lived in public adultery 
with Richard Savage, 4th Earl Rivers. The countess’s influence in the 
ecclesiastical court enabled her to block the earl’s suit, despite proof of 
two illegitimate children. Accordingly he applied to parliament in De¬ 
cember 1697. In January the countess begged the Lords to allow the 
suit in Doctors’ Commons to be continued. Macclesfield’s bill received 

Ibid., pp. 277-278. 

21 W. S. Holdsworth, A History of English I.aw. I (3rd ed., 1922), 601-603. 

-"John Macquecn, A Practical Treatise on the Appellate Jurisdiction of the 
House of Lords & Privy Council. Together with the Practice on Parliamentary 
Divorce (1842). pp. 551-561; Frederick Clifford, A History of Private Bill Legis¬ 
lation (1885-1887), I. 394-398. For accounts by contemporaries see Anchitell 
Grey, Debates of the House of Commons (1769), I, 155. 251-263; and The Poems 
& Letters of Andrexv Marvell, ed. H. M. Margoliouth (Oxford, 1927), II. 301-303. 

23 Clifford, op. cit., I, 412-413; Narcissus Luttrell, A Brief Historical Relation 
of State Affairs (Oxford. 1857), V, 22. 31. 34. 37, 52; V. 31. 37, 42. 43. 59. 
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the royal assent in April 1698, with the Czar of Russia as a spectator 

in the House of Lords. 24 n c 

In a second case parliament intervened to separate the Coumess 

Anglesey from her husband for cruelty. Since the earl would no »ane 
his privilege, the countess could not sue him in t e ecc esi - 
Moreover, she was in terror of her life. Holt, chiefjusu^offl* 
King’s Bench, had bound the earl to keep the peace, ant . h Q f 

defended that action before a House of Lords jealous o 
privilege. The act (12 & 13 Wm. III. c. 16 pr.) effective June L.HU ^ 
provided for separation and assigned the lady her jlwl s 

My account of the most notorious divorce of j s <T j ven 

Duke of Norfolk, whose difficulties lasted from ^ ° obtained an 

below under Parliamentary Divorce since the duke ne\e 

ecclesiastical separation. . . , len^thv, 

. We have seen that the procedure in the spiritua cou * llu!11 ui^in^. 
expensive, and-by the very nature of the co.^a,nt^*t^ 
So far as I know, Restoration comedy never s ows <rrante d or suit 
sion; neither does it have any ecclesiastica separa < 4 ^ en deals 

begun during the course of a play. However, lecauM- * ^ w i ia t its 
with unhappy marriage, it does have plenty ° ^ of thc beau- 

characters usually call “divorce.” A stock situ. , , or Q f t hc 

tiful and full-blooded lady married to an unattractive m* ‘ s omct j m es 
amorous tradesman’s wife in ardent pursuit o cour i ^ a( ] u ltcry 

the unsatisfactory husband spies on his ^ or . °P'uvlins’ Tom in¬ 
sufficient to sustain a suit for separation. n,s 1,1 v . -£ c Accord- 
sence, the milliner suspects that Courtly has si< uce< 11 i| ant with a 
i-gly he threatens her with "divorce" and her supposed gallan 

criminal conversation suit. He tells Courtly ( U1 1 11 tunc both 

But for your part, since you are so brisk Sir, the Court < * ^ ^ shall know how 

yours and my Wifes courage; for to shame ye both, t ic ^ a jj offices in bis 
you have abus’d an honest Trades-man, and one that has and then He 

Parish: But first I’le to her Relations, and let them know ' c and j^cp a 

sue out a Divorse, turn her out of doors, and after be as u 

cum privilegio.-* ,,-s 

• i • i \ non ( IV.ui. v.u- 

Tom thinks his suits against Courtly will bring uni • 345-346, 

xa-} 2 - 4 .^ acc lueen, op. cit., pp. 574-576; Luttrell, op. ctl., IV. 

^7, 348-349, 350-351,353 , 355, 362. . v 18 30 , 31 . 34. 38. 3). 4- 

“Clifford, op. cit., I, 433—436; Luttrell, op. ext.. V, ie. 

52. 

[Thomas Rawlins?] Tom Essence (1677), P- 



116 


Matrimonial Law in Restoration Comedy 


Goodvile, in Otway’s Friendship in Fashion, 1678, V, plans to trap 
his wife in the arms of Truman and then to dismiss her. He rejects 
duel which a gentleman would employ in such a case. 

some hot-brain’d, Horn-mad Cuckold now would be for cutting nf-Throate, bub I 
am resolved to turn a Civil, Sober, discreet Person, and hate blood-shed. No. 
manage the matter so temperately that I'l catch her in his very Arms, then civilly 
Discard her, Bagg and Baggage, whilst you my datnty Doxies take possession 
her Priviledges, and enter the Territories with Colours flying.-* 

Gomez, in Dryden’s The Spanish Fryar, 1681, IV, V, wishes evidence 
against Lorenzo and his wife, but seems more interested in obtaining 
damages from the former.- Sir John Brute, in The Provok d Wife, 
1697, Ill.i, is not pleased when Constant assures him that his wite is 

virtuous. 

Pox of her Virtue. If I cou’d but catch her Adulterating, I might be Divorcd 

from her by Law. . 

Hcart.[ free] And so pay her a yearly Pension, to be a distinguish d Cuckold.- 


Clerimont Senior, in Steele’s The Tender Husband, 1705, I.i, clothes his 
mistress as a man to tempt his wife. His original plan implies the possi¬ 
bility of ecclesiastical separation, for he hopes to catch “her a little en¬ 
larging her innocent freedoms, as she calls ’em.” 80 Other husbands 
may watch their wives closely. Lysander, in The Reformation, 1673, 
V.i, who plans to dismiss his wife because of her interest in Pisauro, is 
one of the husbands overawed by belligerent gallants. 31 Justice Eit er- 
side, in D’Urfey’s The Royalist, 1682, V.i, is delighted when the sight of 
two’heads in Aurelia’s chamber seems to offer prospect of separation 
from his wife. He plans to send for the constable to seize the intru er, 
gain control of his wife’s portion, and then dismiss her. 32 After t e 
mock marriage in The Apt '* i ition, 1714. V. Sir Tristram Gettall plans to 

“divorce” his supposedly adulterous wife. 33 

In very few instances does the dramatist show any sympathy for tie 
man who seeks evidence of his wife’s infidelity. Sir Richard Loveyout , 
in Shadwell’s The Humorists, 1671, Ill.i, is an apparent exception. 


Tltc Works of Thomas Otzvay, ed. J. C. Ghosh (Oxford, 1932) I* 4 ^M24. 
28 Drydcn. The Dramatic Works, ed. Montague Summers (1931-1WMJ. v, 

17 “* sc ^T'he^Completc Works of Sir John Vanbrugh, ed. Bonamy Dobree and Geof¬ 
frey Webb (1927-1928) I, 137 

3° Richard Steele, ed. G. A. Aitken, Mermaid Series (1903), p. 

31 [Arrowsmith?] The Reformation (1673), pp. 62-63. 

32 Thomas D’Urfcy, The Royalist (1682), p. 60. 

33 The Apparition (1714), p. 62. 
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Married to a vain, jealous, contentious and amorous woman, he serves 
her, incognito, as gentleman usher. 

I have a way to make discoveries of her. that may be cause of a Divorce, which 
Heaven send me. 34 


At the end of the play he dismisses her with a separate maintenance 
In Farquhar’s Sir Harry Wildair, 1701, I.i. Fireball advises Colonel 
Standard to dismiss his wife, the flighty and amorous Lady Lurewell. 

Fire. Matrimonial Patience! Matrimonial Pestilence.—Shake off those drowzy 
Chains that fetter your Resentments. If your Wife has wrong’d ye. pack her off. 
and let her Person be as publick as her Character: If she be honest, revenge her 

Quarrel. ... . , 

Stand. [Solus.] How easy it is to give Advice, and how difficult to observe 

itl If your Wife has wrong’d yc. pack her off. Ay. but how? The Gospe 

drives the Matrimonial Nail, and the Law clinches it so very hard, that to draw it 

again wou’d tear the Work to pieces. 35 

When Parley the waiting woman enters, the Colonel begins bis mvesti- 

To many husbands, however, the news of the wife's infidelity is a 
terrible blow, not so much because of any intrinsic moral beliefs but 
because they agree with dramatists, audience, and other characters that 
the cuckold is a monstrous or laughable beast. Some try to regain a 
little dignity by loud threats of “divorce," such as the one I have already 
quoted from Tom Essence. In The Mall, 1674. V.iii. the elderly and 
impotent Easy assumes the worst when he learns his wife has left him. 

and by this time I am a most formidable monster, however I am arriv’d to this 
knowledge, that nothing can oppose a womans will. But lie be divorc’d from her. 
and let her see. what her new Gallant will do. 30 


When the ridiculous Bubble, in DTJrfey’s A Fond Husband, 16//, learns 
his fate, he exclaims: 

Oh unfortunate Husband 1 Well,-HI go instantly and get a Divorce, and spend 
the remainder of my Life penning a Satyr against WomenI 11 call it. A CAL 
TION FOR CUCKOLDS: where 1 will deplorably set down my own Case, as a 
Warning-piece for rash young men, and for the benefit of my Country. 

Felix quern faciunt aliena Cornua Cautum . 3T 


34 Shadwcll, op. cit., I, 219. 

35 Farquhar, op. cit., 1, 168. 

3 « Dryden, ed. Scott-Saintsbury, VIII, 57J. 
a? Thomas D’Urfey, A Fond Husband (167/). p. 61. 
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Old Whimsey, in Estcourt’s The Fair Example, 1706, Il.ii, finds some 
consolation for cuckoldom in the fact that it will enable him to get rid 
of his wife. 

Some husbands, overawed by gallants who will not allow their mis¬ 
tresses to be exposed, cannot even threaten “divorce.” Thus Beaugard, 
in Otway’s The Souldiers Fortune, 1681, V.i, bids Sir Davy Dunce, 
unfortunate husband to the lady he loves, “take this wrong’d Lady home, 
and uses her handsomly.” 38 Sir John Brute, in The Provok’d Wife, 
V.ii, returns home unexpectedly to find Lady Brute in the company of 
Heartfree and Constant, but is soon silenced by the latter’s threats. 
When the younger men have left, Sir John muses on the social conven¬ 
tion by which a husband must accept adultery or risk his life in a duel. 

Wear a Sword, Sir:—And what of all that, Sir?—He comes to my House; Eats 
my Meat; Lies with my Wife; Dishonours my Family; Gets a Bastard to Inherit 
my Estate.—And when I ask a Civil Account of all this—Sir, says he, I wear a 
Sword. 30 

If the husband does win his case, he must provide his wife a separate 
maintenance. The dramatists make much of the fact. When Old 
Moneylove, in Rawlins’ Tom Essence, 1677, V.iii, threatens his wife, 
she retorts: 

Fret on Sir, yet 'twill not do, for your promise is good, the Portion must be paid, 
and Divorsc when you will, the Prerogative-Court will give me Alimony, and the 
Chancery Separation money, enough to maintain a Gallant. 40 

In like manner, Bellniour in The Old Batchelour, 1693, IV.i, assures 
Fondlewife that if he does not accept a gentleman’s explanation of his 
presence in Laetitia's chamber 

then you must of consequence part with your Wife, and there will be some hopes 
of having her upon the Publick; then the encouragement of a separate maintenance. 41 

Heartfree warns Sir John Brute, in a passage already quoted, that if he 
divorces his wife he must “pay her a yearly Pension, to be a distinguish'd 
Cuckold.” 42 To some foreigners this English system seems to offer 
delightful opportunities. Thus the worldly Abbe in Southerne’s Sir 
Anthony Love, 1691, Il.i, is fascinated by English morality. 

38 Otway, op. cit., II, 192. 

30 Vanbrugh, op. cit., I, 168. 

40 Tom Essence, p. 62. 

41 The Complete H'orks of IVilliam Congreve, ed. Montague Summers (1923), 
I 211. 

43 Vanbrugh, op. cit., I, 137. 
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Abb. There they say cuckoldom is in fashion. 

Sir Ant. Nay, more than in fashion, sir, ’tis according to law; cuckoldom i= 
the liberty, and a separate maintenance the property of the freeborn women of 

England.* 3 

Donna Perriera, in Mrs. Centlivre’s Marplot in Lisbon, 1711, H i. envies 
the opportunities of English women. Urging Charles to be more cau¬ 
tious in his visits, she contrasts English and Portuguese conventions. 

a Wound in the Reputation of an English Woman, they say. only lets in Alimony, 
but with us it lets out Life: 44 


Finally, there is the possibility that the husband may live viciously 
on the fortune of his dismissed wife. Woodcock, the Kentish yeoman 
in Baker’s Tunbridge-Walks, 1703, I.i, complains that 


the prodigal Citt too takes a Wife only for Conveniency to look after h.s ^hop. 
while he goes a Stock Jobbing; grows Jealous from his own Imperfections. Swears 
she keeps Company with my Lord such a one. Sues out a Divorce right or wrong, 
and turns her out of Doors; then Spends her Fortune upon some Covent-Car den 
Miss, and like the rest of your Whoring Citizens, pretends he’s ptystchy. and is 
forc’d to lie out of Town ev’ry Night 45 


The dramatists show women in quest of separation less often than 
they do men. Casual threats of irate scolds, such as Mrs. Easy {The 
Mall, Ill.i) or Lady Plyant ( The Double Dealer, IV.i) rest on the as¬ 
sumption that the best way to quiet a suspicious husband is to create a 
disturbance. Neither woman has a case. Angelica, in Love for Love 
Il.i, tells her uncle that if he keeps her indoors by force, she will reveal 
to her aunt his adultery with the nurse, and he will have “a Letter for 
Alimony to morrow Morning—” 10 Lamorce. a “woman of contriv¬ 
ance ” in Farquhar’s The Inconstant, V.ii, pretends to have obtained 
separation from a brutal husband, but we have no particular reason to 

believe her story. 

the Husband spoyled the Gentleman; crying ruin’d my Face till at last I took heart 
leapt out of a window, got away to my Friends, sue’d my Tyrant, and recovered 

my Fortune— 47 

In other cases the plight of a woman seeking separation isi presented 
more seriously and with apparent sympathy. In Southerne s The Hives 


43 Southcrne, of. cit., I, 183. /17 ,, IT i.i 

44 The Works of the Celebrated Mrs. Centhvre (1761-1760), II. HJ. 

46 (Thomas Baker,] Tunbridge-Walks (1/03), p. 4. 

4fl Congreve, op. cit., II, 115. 

47 Farquhar, op. cit., I, 267. 
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Excuse, 1692, V.i, Mrs. Friendall complains of the unjust discrimination 
against her sex: 

Mrs. Fri. The unjust world, let what will be the cause of our complaint (as 
there is cause sufficient still at home) condemn us to a slavery for life: and if by 
separation we get free, then our husband’s faults are laid on us. 48 

Mrs. Friendall escapes by mutual consent. Cibber’s Lady Wronglove, 
who expresses somewhat similar sentiments in The Lady s Last Stake, 
1708, LL.i, is reconciled in Act V. She too complains that women do 
not have equal opportunities or equal justice in the courts. 

For if the husband’s violation of his marriage-vow is in itself so foul an injury, 
whence is it that the law is so sparing in its provision of redress? And yet ’tis sure 
an injury, because just nature makes the pain of bearing it outrageous.—O hard 
condition! For if e'en the pain provokes the wife to move for reparation, the 
world’s gross custom makes her, perhaps, a jest to those who shou’d assist her.— 
If she offends, the crime’s unpardonable; yet if injur’d, has no right to compensa¬ 
tion : it may be usual this, but sure 'tis unnatural. 49 

A far more searching analysis is that of Vanbrugh’s The Provok'd 
Wife, performed in May 1697, during a lull in the Duke of Norfolk’s 
attempt to get a divorce and prior to the Earl of Macclesfield’s petition 
to Parliament for relief. Macclesfield’s case in the ecclesiastical court 
had already started, and in April Parliament had annulled the unfortu¬ 
nate marriage of the 14-year-old heiress, Hannah Knight. That Van¬ 
brugh’s play does not in any respect derive from these cases is obvious, 
but his picture of Sir John Brute’s household reflects an interest in the 
subject. 

Lady Brute, insulted by her husband, plays with the idea of cuckold¬ 
ing him (I.i). Her situation is not, she feels, entirely impossible: 

But some comfort still; if one wou'd be reveng’d of him, these are good times; a 
Woman may have a Gallant, and a separate maintenance too— 

When she considers the moral question of adultery, she resorts to the 
type of analysis Farquhar used later in The Beaux Stratagem. The 
essence of marriage is contract, and no one could maintain that Sir John 
has met his obligations. 

What opposes?—My Matrimonial Vow?—Why, what did 1 vow: I think I promis’d 
to be true to my Husband. 

Southerne, of. cit., II. 88. 

4 ‘ Tlir Dramatic IVorks of Colley Cibber. Esq. (1777), II, 216. 
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Well; and he promis’d to be kind to me. 

But he han’t kept his Word- 

Why then I’m absolv’d from mine—ay, that seems clear to me. The Argu¬ 
ment’s good between the King and the People, why not between the Husband and 
the Wife? O, but that Condition was not exprest—No matter, twas understood. 

Soon after, when Bellinda enters she learns that her cousin is contem¬ 
plating playing “the down-right Wife. 

Lady Brule. Why, after all. there’s more to be said for’t than you’d Imagine, 
Child, i know according to the strict Statute Law of Religion, I shou’d do wrong: 
But if there were a Court of Chancery in Heav’n, I’m sure I shou d cast him. 

Dell. If there were a House of Lords you might. 

Lady Brule. In either I shou’d infallibly carry my Cause.™ 

In his note on the passage. Mr. Dobree explains that the divorce 
would be "a private bill in the House of Lords, where personal influence 
would have more play than in Chancery." However, the act which au¬ 
thorized Lord Roos to marry again uw not a divorce, and the first Par¬ 
liamentary divorce, that of Macclesfield, did not pass until Apr, 698 
Bellinda's remark is. I think, a reference to the possibility that Lady 
Brute like the Duchess of Norfolk, might succeed m defeating her 
husband if he tried to make a House of Lords case of her proposed adul¬ 
tery. In February 1691-2 and again in January 1692-3. the Lords had 
rejected Norfolk’s bill, despite the fact that in the latter instance he had 
the additional evidence of damages obtained against the adulterer in l 
Court of King's Bench. Mention of Chancery is of course to stress the 

advantages of working in a court notorious for its delays. 

During the interval between The Provok d If ,/c and The Beaux 

Stratagem there were important innovations in the technique of separa¬ 
tion. Parliamentary divorce was established for the Earl of Mac e^ 
field, and the Duke of Norfolk was at last freed. A wealthy fadeMuai 
availed himself of the privilege, as did an Irish knight. In each case the 
form of separation permitted re-marriage. 1 here ,s no .ndication, how 
ever, that Mrs. Sullen considered parliamentary divorce. Dorinda, m e 
passage quoted at the beginning of this chapter, recommends a sut m the 

ecclesiastical court (Doctors' Commons), but red izes * 1,1 ’ J y 

law has no grounds for separation a mesa el thoro. After she bas e 

to arouse his interest by arranging to have him detect * 

Count, and Sullen has reacted with his usual brutality the unhappy 
deplores the situation which permits her no redress, lll.m. 

50 Vanbrugh, of), cil., 1, 116-117, 231n. 
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Dor. But how can you shake off the Yoke ?—Your Divisions don't come within 
the Reach of the Law for a Divorce. 

Mrs. Sull. Law! what Law can search into the remote Abyss of Nature, what 
Evidence can prove the unaccountable Disaffcctions of Wedlock?—can a Jury sum 
up the endless Aversions that are rooted in our Souls, or can a Bench give Judg¬ 
ment upon Antipathies? 

Dor. They never pretended Sister, they never meddle but in case of Unclean¬ 
ness. 

Mrs. Sull. Uncleanness 1 O Sister, casual Violation is a transient Injury, and 
may possibly be repair’d, but can radical Hatreds be ever reconcil'd ?—No, no, Sister, 
Nature is the first Lawgiver, and when she has set Tempers opposite, not all the 
golden Links of Wedlock, nor Iron Manacles of Law can keep 'um fast. 51 


After all, as Dorinda remarks, the spiritual courts gave remedy for adul¬ 
tery and extreme cruelty only. 

Occasionally we have references to the nature or proceedings in matri¬ 
monial causes in the spiritual courts. These are few but interesting 
Otway’s The Cheats of Scapin. 1677, is of course an adaptation of 
Moliere’s play. In each play Leander’s disappointed father plans to go 
to law to annul his son's marriage; in each Scapin dissuades him by an 
account of the delays and extortions of the law. Otway (II i) is close 
to Lcs Fourb erics de Scapin, II.v, but the English Scapin has a charac¬ 
teristic addition. Naturally Otway changes the French officials to their 
English equivalents, but his Scapin warns Thrifty (Argante) : 

Scop. Ay, besides you ne’re think how thcy'l rail at you in pleading, tell all 
your Fornications,^ Bastardings, and Commutings in their Courts. 

Thr. I defie 'em, let 'cm tell of my whoring, 'tis the fashion. 5 * 


Landy, m John Dryden Jr.’s The Husband his Own Cuckold, Ill.ii, 
describes the Spiritual Court, where no flesh ever ’scap’d destruction.” 55 

During h.s residence at the Middle Temple Congreve may have ac- 
qu.red the common lawyer’s dislike for the civilians who practiced in 
the ecclesiastical courts. Sharper, in The Old Batchelour, V.i, says he 
might listen to a jest “with as much Gravity as a Bishop hears Venereal 
Causes in the Spiritual Court.” « Fainall. the villain of The Way of 
the World, plans to use his wife’s previous relations with Mirabell to 
obtain a settlement which will enable him to live in luxury with Mrs. 
1 arwood. If Lady Wishfort does not offer the sum demanded, Fainall 

51 Farquhar. op. cil.. II, 159. 

;• DtWBy, op. cit., I, 311. 

hU 0tm Cuckold <I696 >- !’■ 
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will sue for separation and thus ruin her daughters reputation. When 
Lady Wishfort indignantly denies the charge against her daughter, 
Marwood counters with an interesting and perhaps not much overdrawn 
picture of a matrimonial suit in which truth is relatively unimportant 

and scandal is unrestrained, V.i: 

Mrs. Mar. Prove it, Madam? What, and have your Name prostituted in a 
publick Court; yours and your Daughter’s Reputation worry’d at the Bar by a 
Pack of bawling Lawyers? To be usher'd in with an 0 Yez of Scandal; and 
have your Case open’d by an old fumbling Leacher in a Quoif like a Man Midwife, 
to bring your Daughter’s Infamy to Light; to be a Theme for legal Punsters, and 
Quiblers by the Statute; and become a Jest, against a Rule of Court, where there 
is no Precedent for a Jest in any Record; not even in Dooms-day-Book: To dis¬ 
compose the Gravity of the Bench, and provoke naughty Interrogatories in more 
naughty Law Latin; while the good Judge, tickl’d with the Proceeding, simpers 
under a Gray Beard, and figcs off and on his Cushion as if lie had swallow d 
Cantharides, or sat upon Cow-Itcli. 

Lady. O, ’tis very hard! 

Mrs. Mar. And then to have my young Revellers of the Temple take Notes, 
like Prentices at a Conventicle; and after talk it over again in Commons, or before 

Drawers in an Eating-House. 

Lady. Wore and worse. 

Mrs Mar. Nay this is nothing; if it would end here ’twere well. But it must 
after this be consign’d by the Short-hand Writers to the publick Press; and trom 
thence be transferr'd to the Hands nay into the Throats and Lungs of Hawkers, 
with Voices more licentious than the loud Floundermans, or the Woman that crys 
Grey-pease. And this you must hear ’till you are stunn’d; nay, you must hear 

nothing else for some Days. 5j 

Perhaps Lady Wishfort recollects, as members of Congreve’s 
audience might do, that shorthand writers helped to convert the Duke 
of Norfolk’s difficulties into pleasantly lewd pamphlets. In any case, 
she agrees at the time to pay Fainall what he demands. 

If Marwood's picture is not much overdrawn it is. like that of Mrs. 
Sullen, not accurate in detail. Mrs. Sullen had referred to juries, which 
of course never functioned in an ecclesiastical court; Mrs. Marwood 
speaks of the Oyez at the opening of a session, of the Quoif of the 
Serjeant-at-Law, of Statutes, and of precedents. All these are appro¬ 
priate to the Court of Common Pleas or to the Court of King’s Bench, 
in either of which a suit for criminal conversation might be tried. They 
do not fit the spiritual courts, to which, however, the references to Law 

68 Ibid 111,69. 
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Latin and to proceeding without precedent are appropriate. If Fainall 
considered parliamentary divorce, he would have included a suit for 
criminal conversation in a common law court as well as a separation 
from the ecclesiastical court. 

But Mrs. Marwood is not attempting to describe court procedure in 
detail. What she wishes to convey to Lady Wishfort is quite true: 
matrimonial suits were humiliating to those involved. If her descrip¬ 
tion is inaccurate in detail, it is accurate in spirit. It reminds one of 
the rustic description of the Archdeacon’s Court mentioned by Mr. 
Peyton. The peasants’ designation was, he says, 

less euphonious, but more expressive, descriptive not of its status, but of the char¬ 
acter of much of the business determined therein. To them, it was simply “the 
bawdy court." 110 

r,c Sidney A. Peyton, ed., The Churchwardens' Presentments in the Oxfordshire 
Peculiars of Dorchester, Thame and Banbury, Oxfordshire Record Society, X 
(1928), viii. 



VII 


DISSOLUTION OF MARRIAGE 

1. Jactitation of Marriage 

Before examining the more important remedies of annulment and 
parliamentary divorce, we should note that suit for jactitation of mar¬ 
riage, an action never mentioned in the comedies, could solve some of 
the dramatic situations. Such a suit denied the existence of the marriage 
contract or the marriage ceremony and requested the ecclesiastical court 
to silence forever the defendant who falsely claimed marriage. In some 
instances the action was used to settle disputes in which a person repre¬ 
sented a contract de futuro as a contract dc pracscnti or as a marriage. 
If the plaintiff won his cause the court would enjoin the defendant to 
perpetual silence as to the alleged marriage or contract and would require 
him to provide bond for adherence to its sentence. 1 Such an action might 
be used to evade the consequences of a clandestine marriage if one party 
had tired of the other and the defendant could not prove the ceremony. 

2. Annulment 

An annulment, or separation from the bonds of matrimony ( divor - 
tium a vinculo matrimonii ). was the decision of an ecclesiastical court 
that a supposed marriage had been null and void. Once adults had con¬ 
tracted a valid marriage, no spiritual court could dissolve the bond. A 
court could, however, discover that an apparently valid marriage was 

actually invalid. 

During the medieval period almost anyone with money and influence 
could have an impediment discovered in a disagreeable marriage.- 1 he 
Reformation removed most of the grounds for easy annulment in Eng¬ 
land. By the accession of Elizabeth only the following remained. 

1. Mutual consent in child marriages when the parties reached the age of consent. 

2. Pre-contract. 

3. Bigamy. 

1 H(enryl C(onset 1, The Practice of the Spiritual or Ecclesiastical Courts 

(1 “ 5 GMr P ge 25 |ilio?' Howard, A History of UalrmonM Institutions (Chicago. 
1904), II, 54-60. 
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4. Consanguinity (within the Levitical degrees as defined by law). 

5. Impotence (during three years’ cohabitation). 3 

In a very few cases Parliament or the High Court of Delegates gave 
relief for other reasons. 

Although the comedies with which we are concerned do not give an 
example of annulment of child marriage by mutual consent, we must 
examine the method for the light it sheds on the belief, sometimes present 
in the plays, that an unconsummated marriage may be annulled by mutual 
consent. Canon law permitted children above seven years old to marry 
prior to the age of consent (14 for the man and 12 for the woman). Un¬ 
til the parties reached the age of consent to ratify or reject it, such a 
marriage was for all practical purposes no more than a contract de futuro. 
If the parties assented when they came of age. or if they consummated 
the marriage, it automatically became valid. If they rejected the pro¬ 
posed union, it was advisable for one to sue the other in a cause of nullity 
of marriage. In so doing he would plead absence of consummation as 
evidence of lack of consent. 4 The last point, as I shall show later, was 
responsible for much dramatic confusion. 

In discussing spousals I have outlined the legal conception of contract 
dc pracscnti as true marriage and showed how the dramatists used con¬ 
tract as impediment to marriage. Sir Robert Paine's Case, 1660, shows 
that the temporal courts would refuse to interfere when the ecclesiastical 
court dissolved a marriage and ordered the defendant to marry the woman 
to whom he had earlier given his promise. 3 Conset, whose book appeared 
in 1685, describes the method of obtaining an annulment. He adds that 
usually a contract which dissolves a marriage should be proved by at 
least two witnesses, but that this privilege should not be allowed to those 
who had married clandestinely or unlawfully. 0 Finally, we know that 
the courts at Doctors’ Commons had a standing order for the enforcement 
of contracts de pracscnti even if the defendants had married others. 7 

Mrs. Behn’s The Tozon-Fopp, 1677, derives its forced marriage but 
not its happy ending from Wilkins’s The Miseries of Enforced Marriage. 
Although Bellmour is solemnly contracted to Celinda. when threatened 
with disinheritance he vields to his uncle’s demand that he marry Diana. 

3 \V. S. Holdsworth, .1 History of Etudish Laiv, XII (1938), 685-686; John 
Godolphin, Repertorium Canunicum (10/8), p. 493; Baron and Feme. A Treatise 
of Lazo and Equity Concerning Husbands and ll’ivcs, 3rd ed. (1738), pp. 429-433. 

* Conset, op. n't., pp. 254-256. 

3 Thomas Siderfin, I.es Reports dcs divers Special Cases, 2nd ed. (1714), I, 13. 

6 Conset, op. cit.. pp. 268-269. 

7 Philip Plover, The Tractor's Practice in the Ecclesiastical Courts (1744), 
p. 85. 
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At the end of the play Lord Plotwell has a change of heart: he will pro¬ 
cure an annulment. Since Diana is Bellmour’s cousin, there is. in addi¬ 
tion to the contract, the impediment of consanguinity. Furthermore, 
there is evidence of compulsion, and the lack of consummation might be 
interpreted as lack of consent. Influence of the peer is naturally a factor. 
Diana wishes to marry Friendlove; Bellmour is of course eager to release 
her so that he may marry Celinda, V.iv. 

Bel. But yet the Office of the Priest has past: 

What remedy for that? 

Dia. My Uncle’s Pow’r, the Nearness of our Blood. 

The Contradiction of our Circumstances. 

Bel. And above all that, my contract with Celinda* 


Charmed by Celinda and her plea, Lord Plotwell says that if Diana re¬ 
mains a virgin, an annulment will be merely a matter of form. Assured 
that she does, he promises “This Term, we shall make the former Mar¬ 
riage void,” and we know that he could have done so. 

Mrs. Behn also uses the impediment of contract in The False Count. 
1682, in which the elderly Francisco yields Julia to Carlos, to whom she 
had been contracted, and in The Ltickey Chanee, 1687, in which the old 
alderman relinquishes Leticia to Bellmour at the end of the play. Mrs. 
Behn’s approach is not a legalistic one: the reader does not have any 
reason to believe that a marriage will follow in either instance. The 
Restoration audience, however, realized that an annulment was possible. 

Mrs. Behn’s emphasis on the unconsummated marriage reflects popu¬ 
lar belief and dramatic tradition rather than ecclesiastical law. There 
was some reason for the public to believe that consummation was essential 
to valid marriage, a doctrine held by the church until subtle canonists 
made contract de praesenti supreme. 0 Certainly the traditional marriage 
customs of England helped the belief, while pre-Restoration dramatists 
may have done their share. We know that persons promoting irregular- 
marriages often emphasized consummation or the appearance thereof. 
This was the case in the marriage of the 12-year-old heiress Hannah 
Knight to Thomas Goodinge, 10 and in the pathetic tricked marriage of 
the dying William Wycherley, details of which have been recovered by 


8 The Works of Akkra Behn. ed. Montague Summers (1915), III. 88. 

» Frederick Pollock and Frederic William Maitland, The History'of English 
Law before the Time of Edward l. 2nd ed. (Cambridge, 1898 , 11. 368. 

10 Frederick Clifford, A History of Private Dill Legislation (1885-188/), I. 

427-431. 
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Mr. Howard P. Vincent. 11 To the ecclesiastical lawyer, however, con¬ 
summation was interesting only for its evidence as to consent to the 

marriage. 

An examination of annulment of unconsummated marriages in a few 
pre-Restoration plays may suggest how Mrs. Behn reached her point of 
view. In Jonson’s Epicocne, Morose is tricked into what he believes to 
he marriage to a noisy and apparently adulterous woman. Otter, dis¬ 
guised as a learned canonist, gives advice as to separation and annulment 
procedure. During his discourse, he mentions, but does not stress, the 
fact that error of quality is an impediment ante copulatn but not post 
copnlam. 1 '- Nevertheless, the proposed action does not depend upon 
this point, hut upon an error of person (Epicoene is a boy) revealed by 
Dauphine when his uncle agrees to provide him £500 a year. Further¬ 
more, the marriage was not performed bv a clergyman. 13 

In The Northern Lasse and in The English Moor, Richard Brome 
uses unconsummated marriages. Various characters in the former play 
helieve, or profess to believe, that mutual consent is enough to terminate 
such a union. It is important that we consider who these characters are 
and under what circumstances they speak. Captain Anvile warns Sir 
Philip Luckless of a plot to separate him from Mrs. Fitchow\ a wealthy 
widow whom he has married privately that morning. Tridewell plans 
to marry the widow after the divorce. Meanwhile, Sir Philip regains 
his interest in Constance, the Northern lass to whom he had been con¬ 
tracted. When Anvile tells him chat an unconsummated marriage may 
lie terminated by mutual consent, he is much interested, Ill.i: 

Luc. But may this hold good in Law Captain? 

.-In. There’s a Ce nor. for it Sir, if both parties agree to a Divorce after Mar¬ 
riage, so it be bef-' i Copulation. 14 

As the widow jf r. distinguished canonist, Mrs. Fitchow knows much 
more ecclesiastical law than Anvile or Sir Philip could be expected to 
know. Hearing of Sir Philip's relations with Constance, she agrees to 
be “divorced" upon condition. The condition, as Bulfinch informs Sir 
Philip, is that “sir Paul Squelch his Neece be first married or con¬ 
tracted." Later, having learned that Constance is contracted, Mrs. 

1; "The Death of William Wvchcrlcy," Harvard Studies and Notes in Philol¬ 
ogy ai d Literature, XV (1933), 219-242. 

1 -Pen Jonson, ed. C. H. Hertord and Percv Simpson (Oxford, 1925-1938), V, 
" > 59 

‘ 1: ‘ lhid., V. 269. 

14 The Dramatic It 'oris of Richard Brome (1873), III. 47. 
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Fitchoxv hears Tridewell’s report on arrangements with the doctors of 
civil law. “Divorce” [i.e., annulment] will be almost automatic. V .iv. 

So that my self and his servant, who have never been both absent from one of your 
companies, since your Marriage, justlie deposing you never d.d the reallest Rite ot 
Marriage, the Bed-office. Madam; you both consenting, and desiring a Divorce. 
It is instantlie granted, without anie proceedings in Law. So that all will be cnde 

in three whispers. 15 


The account, we should notice, is an optimistic one furnished by a man 
who hopes to marry the widow when she gets rid of Sir Philip. 

In V.viii the dramatist piles up complications and solves them >) 
the revelation that Sir Philip’s marriage to the widow was celebrated 
by a disguised servant instead of a priest. Prior to the denouement. 
Widgine, the widow's brother, marries Constance Holdup, a prostitute 
whom he believes to be Constance the Northern lass. He has attempted 
to marry the latter, at Tridewell's suggestion, in order to frustrate Sir 

Philip. The widow protests: 

Fit. This is not to be endured: cheating, and vile abuse. This contract can 
not be lawful. One person mistaken for another, a lawful impediment to be d.vorc 

for, though they were married. 

Tri. It might do well, if (as he confesses himself) he had not made all 
sure, as well within as without. 111 


The widow is insisting that error of person defeats a marriage; Tr.de- 
well is developing the point mentioned by Jonson’s canonist that error 
prior to consummation invalidates the bond, whereas error a ter war 
ratified by consummation does not. In the passage cited rotm 
cussing not marriage in general but marriage involving errors cl person 

and quality. . ... . 

Mrs. Fitchew is now angry with Tridcwell for h.s part in gulling her 

brother. She is also angry with Sir Philip, now on the way to happiness 

with Constance. Accordingly she assures Tridcwell that lie must ,n- 

validate her marriage to Sir Philip. 

Sir you cannot enjoy me, nor he her. lesse you can disprove the lawfulness, of our 
former marriage. 17 

Previously the widow had told Tridcwell that since she and Sir Phihp 
have been lawfully married, they can he divorced sc l )ar ‘ l L 


"Ibid., Ill, 90. 
"Ibid., Ill, 105. 
17 Ibid., Ill, 105. 
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mcnsa et thoro ) but that neither can re-marry during the other’s life¬ 
time. In other words, she is asking definite proof of Sir Philip’s con¬ 
tract with Constance—evidence which would defeat her marriage to Sir 
Philip whether that union was consummated or not. Tridewell, how¬ 
ever, reveals that the marriage was celebrated by Pate, Sir Philip’s witty 
serving man disguised as a priest. Therefore, when Constance Holdup 
relinquishes her right to Widgine, the widow agrees to marry Tridewell. 

The play contains good law and conventional stage law as well. Let 
us suppose, as do the dramatis personae until V.viii, that there is no 
question of a false priest. If Constance had made a contract de praesenti 
with Sir Philip, the ecclesiastical court would, on proof of the contract, 
annul the supposed marriage of the latter and Mrs. Fitchow, and order 
him to marry Constance. If Widgine’s marriage to the prostitute was 
an error of person, the court would annul the marriage unless Widgine 
consummated it after he had learned the deception. He would not, of 
course, owe his freedom to the fact that the priest was only a pretender. 
One point remains: Anvile and Sir Philip seem to believe that an un¬ 
consummated marriage might be terminated as such rather than as a 
marriage violating pre-contract. As we have already seen, one type 
of marriage—that of children—could be thus terminated when the parties 
reached the age of consent. Others could not. 

It is easy to see how a dramatist might extend the spiritual court’s 
method of invalidating unconsummated child marriages to include other 
unions as well. It is also easy to see that a facile adapter of previous 
plays, such as Mrs. Behn, might take passages like those I have just 
quoted from The Northern Lasse, remove them from their context and, 
by ignorance or carelessness, produce improbable or impossible law. 

In The English Moor an unconsummated marriage permits Brome to 
take Millicent away fret? her elderly husband, Mandeville Quicksand, 
and give her to her love. Theophilus. Despite her protests, Testy has 
forced his niece to marry the old man. Disturbances outside the house, 
provided by Theophilus and friends, combine with her obvious dislike 
to keep Quicksand at his distance. Later the husband invites the young 
men to a masquerade at which Millicent is disguised as a Moor. Tricked 
into believing her guilty of adultery, he promises, IV.v, to be divorced, 
on pain of forfeiting his estate if he fails. When he learns the truth, the 
others will not let him avoid the proposed divorce. Testy then gives his 
niece to Theophilus, hoping to find “a Lawfull course to marry ye.” 
How he could have done so is difficult to see. Millicent was of age; she 
went through contract de praesenti with Quicksand. Unless she had a 
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previous contract with Theophilus, there was no impediment. Since 
dramatists showing young women forced or about to be forced into un¬ 
congenial unions usually stress the contracts which such unions violate, 

Millicent probably has no ground for annulment. 

Professor Alfred Harbage has shown that The Mistaken Husband, 
1675, may be an adaptation of a Brome play which survived in manu¬ 
script, and has pointed out that the Dryden adaptation resembles The 
Northern Lasse in that each play includes an unconsummated marriage 
a “divorce” or the appearance thereof, and the prospect of a secon 
marriage. 18 The wealthy Learcut forces his son-in-law, Manly, to leave 
his bride too soon after the ceremony, refuses to pay him her portion, 
and, by lawsuits, drives him to the continent. Hazzard. learning . lan- 
ly’s story and obtaining the bridal token—a broken gold-piece, succeeds 
in impersonating the husband. When Manly returns after seven years 
absence, the wife is confused, but Hazzard is equal to the situation. He 
bids Manly take action for “any former Contract” in the ecclesiastica 
courts where the church may determine the dispute. The intrigue >> 
which Underwit, Hazzard’s assistant, commits Manly to Newgate tor 
an alleged theft, and then forces Learcut to cancel the law suits provide 
an indemnity, and pay his daughter’s portion to the supposed husband 
need not detain us here. When Underwit learns that Mrs. Manly is 
his own sister, he wishes to provide for her honor. Underwit and az- 
zard tell Manly the lady is pregnant; they are willing to give him hal 
the money if he will relinquish her. To both Manly and Learcut that 

seems the best course. 


Und. Then take your choice, there is a Marriage without Consummation; 

here’s a Consummation without a Marriage. 

Leer. If Manly be contented, I am; for that way which renders my Chi 

an honest Woman. . 

Und. Sir, he must be contented: He has been above seven years away boond 

Sea, and has never Writ her word he was alive; so that in Law the Marriage is 


void. 10 


Although seven years' absence was not, as Underwit maintains, cause 
for annulment, it was sufficient to protect the deserted person who mar¬ 
ried after a seven years’ wait from the penalty for bigamy ie 
ist Godolphin (1678) discusses absence as a disputed ground for annul¬ 
ment at Roman law, but concludes that the cause does not operate m 

canon law. 


u 


<4 


Elizabethan-Rcstoration Palimpsest ” MLR, XXXV (67. 
10 Dryden. The Dramatic Works, ed. Montague bummers (1 m iMJ. 
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But the truth is, no absence, be it for any time whatever, doth properly cause a 
Divorce in Law; Indeed Seven years Absence without any tidings or intelligence 
of or from the Absent Party, will so far operate in Law towards what is equivalent 
to a Divorce, as to indempnifie the Woman from the penalty of Polygamy, if in that 
case she Marry again. 20 

The instances of proposed annulment so far discussed do not, how¬ 
ever, give much evidence as to the procedure employed. Perhaps the 
best illustration of such procedure is a comedy whose scene is a Catholic 
country, Mrs. Pix’s The Spanish Wives, 1696. Elenora, although con¬ 
tracted to the Roman Count Camillus, has been forced to marry an 
elderly Spanish marquis. Early in the play we see Camillus enlisting 
the aid of a pimping friar and justifying that course on moral and legal 
grounds, I. 

You know there’s Justice in my Cause.— 

Elenora was, by Contract, mine at Rome; 

Before this old Marquess had her. And cou’d I agen 

Recover her: I don't question but to get Leave of His Holiness 

For a Divorce, and marry her my self. 21 

Shortly after Camillus steals the ladv, the Governor of Barcelona re- 
ceives instructions from Rome bidding him sequestrate Elenora, plac¬ 
ing her in a monastery pending the outcome of Camillus's suit. As the 
play closes the Count has word from his good friend the Cardinal Patron 
of Spain that annulment will be speedy. 2 ’ 

From pre-contract and unconsummated marriages we turn to bigamy, 
at times a useful ground for annulment. At canon law a second mar¬ 
riage contracted during the lifetime of the partners of the first union 
was automatically invalid, but it was necessary to sue in the ecclesiastical 
court to establish that invalidity. Conset, for example, says that a wife 
discovering the existence of her husband’s former spouse should bring 
actions for nullity against both parties in order to insure that both are 
mentioned in the decree. 23 The method, which placed the offending 
party in danger of punishment for polygamy, was sometimes used to get 
rid of an undesirable spouse. In some cases the people involved were 
prominent. The case of the Dowager Lady Inchiqueen, unhappily mar- 

Godolphin, op. cit., p. 494. The act of 1604 (1 Jas. I, c. 11) making polyg¬ 
amy a felony specifically exempted from the penalty those who had married under 
the circumstances Gndolphin mentions. 

21 Mary Fix. The Spanish Wives (1696), p. 5. 

-- Ibid., pp. 45-4o. 

- 3 Conset, op. cit., pp. 253-254. 
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ried to Lord Howard of Escrick, illustrates how long such pro edurc 
might take. Lady Inchiqueen charged that pnor to his marnage to 
Howard had married one Mrs. Pike and had several ch.ldrenbher 
Since the husband refused to waive his privdege to perm.t s» ti e 
ecclesiastical court. Lady Inchiqueen tried to establish her « » 

Court of Kings Bench. Here, in July 1697 a jury leaded aga.m. 
her. 2 * In December 1697 she applied to the Lords o fo 
to waive his privilege and stand suit; in January they did • U 
January 18, G S. Champneys wrote Sir J. Williamson that Howard 

had offered her half her jointure yearly, free from his debts and £ 00 
to pay the expenses of her suits » As she did no. accept the off . > 
cause finally reached the High Court of Delegates, whichon February 

4, 1700-1, decided on the evidence of five witnesses that • 
marriage was valid and declared Lady Inchiqueen s mama e n ■ 
Lord Howard’s petition to the crown for review was unsucees uk 

Another trial of marriage, which must have attracted a tention. was 

that of Lord Banbury, claimed by both Mrs. Lister an . . Court 

termined by the Delegates in January 1696-7. Lutt.el ! ^ 

decided in favor of the former, because she was of goo P 
cause she had borne several children, where- her childless rnal 

been an actress and mistress to several persons. I 

Finally, there was the case of the notorious Robert Fold g.^ho ; 

after having been tricked into marriage with Mary W ads • 
he believed to be the wealthy widow Deleau, married the ag mg Duel,ess 

of Cleveland. W'hen the latter discovered the facts she o ^ 

cree of nullity from Doctors’ Commons. Convicted o »g‘ l - 

Feilding escaped hanging by benefit of clergy.' 8 as a j, llS 

When bigamy is ground for annulment n a pla> usvs 

e* machina to solve an otherwise impossible situation. 1 / . 

it thus in The Innocent Mistress, 1697, to permit Sir Cha te 
a younger brother who has married a vulgar widow or > • 

Bellinda when an uncle’s will provides the fortune necessary 

man. Allen Flywife, who, like Sir Richard Loveyouth ... bliadwel^ 

M Calendar of Stale Papers, Doim-i/ic Serua ..■ * Brief Uistori- 

1697, ed. William John Hardy (1927) p 238; Naragu *HAl 

cal Relation of State Affairs (Oxford. 1857) , 1V. ■ - . Jmuary -31 December 
™Calendar of State Papers, Domestic Series . - • 

1698, ed. Edward Bateson (1933), p. 36 

*« Luttrcll, op. cit., V, 13-14, 14-15. 23. 312. 

27 Ibid., IV, 169. ,. c bbctt . s Complete Collection of Slate 

28 “The Trial of Robert I-eliding. Esq-. EoWhi} 

Trials, ed. T. B. Howell (1809-1826), XIV, 1327 13/ . 
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The Humorists, has lived abroad to escape a wife who considers him 
dead, returns in time to rescue Beauclair. 29 Here, as in Steele’s The 
Funeral, 1702, there is no mention of procedure in court. The return 
of the first husband, who sadly accepts the marriage relation, is enough 
for the audience. In Steele’s play Lord Brumpton’s situation is more 
complicated because he has settled most of his estate on the lady, whose 
character he has not recognized until too late. Trusty, the steward, 
produces a certain Mr. Cabinet, who has been levying blackmail on the 
supposed Lady Brumpton, and thus saves the day. 

Struck with horror, and believing himself (as well he might) the disturber of your 
ghost for alienation of your fortune from your family, he writ me this letter, 
wherein he acknowledges a private marriage with this lady, half a year before you 
ever saw her. 30 

Consanguinity, a fourth ground for annulment, is of very slight im¬ 
portance in the plays. It is a factor, but a subordinate one, in Mrs. 
Behn’s The Town-Fopp, but the annulment of that play depends, as we 
have seen, on a forced marriage violating pre-contract. In Stapleton’s 
The Slighted Maid, 1663, the pirate Peralta, planning to marry Diacelia, 
says he can get rid of his wife because she is his great-aunt and hence 
within the prohibited degrees; he does not, however, take the matter 
much further. 31 

When one considers the verbal indecency characteristic of much 
Restoration comedy one is surprised that the dramatists make so little 
use of impotence as ground for annulment. When it had existed at the 
time of the marriage and had been tested by triennial cohabitation, im¬ 
potence defeated a marriage. This fact is the source of much of the 
humor in Lady Alimony, a peculiar and inevitably unacted play printed 
in 1659, when the ecclesiastical courts were not functioning. Before 
and after the Interregnum, a woman could obtain an annulment and 
support a more virile person with the alimony, as do the ladies of the 
play. But the mock trial, in which the “platonicks” sit in judgment on 
the defective husbands whose revenue supports them, is like nothing 
whatever in legal procedure. The same is true of the scene in which 
Duke Eugenio of Seville, presiding over a court of his consuls, bids the 
ladies return to their husbands or prepare for life in a nunnery. They 
choose the husbands. 3 -’ 

=» Mary Pix, The Innocent Mistress (1697), pp. 49-50. 

30 Steele, o/>. ci/., p. 90. 

3 1 l R °!* rt S! a P le t 0 n or Stapylton,] The Slighted Maid (1663), p. 42. 

, r r ' / £?Jl cc ll11', English Plays, ed. Robert Dodsley and W. Carew 

Hazlitt (1874-1876), XIV, 301-315, 363. 
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Elsewhere, although the characteristic impotence of jealous old hus¬ 
bands is a matter for jesting on the part of younger persons, it .s seldom 
mentioned as ground for annulment. To be sure, Hillana, in Ravens- 
croft's The Careless Lovers, 1673, III. is aware of the possibility. As¬ 
sured by her uncle that if she ever marries her husband will soon tire 

of her, she replies: 

If he shou'd prove half so ill-natur’d as you are (which certainly no Young Man 
can) I’d swear my self a Virgin, and consequently, Sue a Divorce against him for 

Impotency. 33 

With characteristic economy Ravenscroft used the same passage again 
in The Canterbury Guests, 1695,1.iv. In J. D. s The Mall, 16/ , . . 

Mrs. Easy forces her husband to apologize for his suspicions concemm 0 

her non-existent virtue. 

Mrs. Easy. But if ever 1 find you faulty again. lie be divorc’d. 

Mr. Easy. Thou hast reason, for on my Consccience thou art a=> goo 

as when I had thee. 34 

Bartoline, the toothless old Whig lawyer in Crowne’s City PcMiq* 
1683, V.i, suspects his wife Lucinda of adultery with Artall. and threa - 

ens them both. 

Luc. You wrong me extremely. .. t 

Bar. I wrong’d my shelf, cho catcher into bondsh of marriage, and could 

perform covenantsh. 35 

3. Parliamentary Divorce 

Parliamentary divorce, some instances of which have already been 
mentioned in the discussion of separation a mensa c ion , 

cause no spiritual or lay court could invalidate a marriage winch had 

been contracted without impediment. The earliest cases u ^ 

privileges to prevent the extinction of specific peerages. * t 

motive in the private "Act for John Mannors. called ho v - ^ 
marry againe,” passed in 1670. Since that act i no lsi> ° , ■ a 
riage, but merely permitted re-marriage, it was not, stric y 1 . d ' is _ 
divorce. Early parliamentary divorces, which for the hrs 
solved valid marriages, are the following. 

33 Edward Ravenscroft, The Careless Lovers Saintsbury (Edin- 

84 The Works of John Dryden, ed. Walter Scott and George Mini 

burgh, 1882-1893), VIII, 544. Maidmcnt and W. H. Logan 

88 The Dranvatic Works of John Crownc, cd. James Maidmcm 

(Edinburgh, 1873-1874), II, 186. 
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1. An Act for dissolving the Marriage betweene Charles Earle of Macclesfeild and 
Anne his Wife and to illegitimate the Children of the said Anne. 9 Wm, III, c. 
11 pr., 1098. 

2. An Act to dissolve the Duke of Xorfolks Marriage with the Lady Mary Mordant 
and to enable him to marry againe. 11 Wm. Ill, [c. 2 pr. but unnumbered], 1700. 

3. An Act to dissolve the Marriage of Ralph Box with Elizabeth Eyre and to 
enable him to marry again. 12 & 13 Wm. Ill, c. 18 pr., 1701. 

4. An Act for dissolving the Marriage of Sir John Dillon with Mary Boyle and 
for other Purposes therein mentioned. 12 & 13 Wm. Ill, c. 17 pr., 1701. 

5. An Act for dissolving the Marriage of Stephen Jermyn the only son of Stephen 
Jermyn of London Merchant with Sarah Bell and to enable him to marry again. 
9 Anne, c. 2G pr., 1710. 

6. An Act for dissolving the Marriage of Francis Loggin with Sarah Gardner 
and to enable him to marry again. 13 Anne, c. 18 pr., 1713. 30 


Rons, Box. and Dillon had obtained separations in the spiritual 
courts; Macclesfield had been unable to do so, and the Duke of Norfolk 
had not tried. Norfolk and Box had obtained damages from the 
adulterers at common law. From these cases a standard procedure 
developed. Ultimately, Parliament required the husband to obtain a 
separation in the ecclesiastical court and to conduct a successful action 
for damages against the adulterer at law. The acts of relief usually 
provided a dissolution of the marriage, and authorized re-marriage, with 
legitimate issue, for the complainant. There was also a property settle¬ 
ment, which allowed the complainant rights in the lands of a subsequent 
wife who might also have down in his property, barred the guilty wife 
from dower, and excluded the usband from any legal rights in her 
subsequent property. 37 

Most notorious of all parliamentary divorces was that of the Duke of 
Norfolk. 1 lie people involved were prominent: the plaintiff was the 
first duke of the realm, and the co-respondent, the handsome adventurer 
John Germain, was reputedly the bastard half-brother to King William 
III. The duke and duchess had separated, apparently amicably, in 
K><s5. when the duke seems to have promised a separate maintenance 
which he did not pay. In January 1687-8 the Ecclesiastical Commis¬ 
sioners, assuming the administrative duties of the suspended Bishop of 
London, allotted the duchess £1.500 a year. When he presented his bill 
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of divorce to the Lords on January 7. 1691-2. Norfolk introduced evi¬ 
dence of his wife’s adultery with Germain as early as 1685. Refusing 
the bill a second reading, the Lords rejected it on February 17, partly 
because the duke had not obtained a separation in the ecclesiastical court. 
Meanwhile the duke brought an action of criminal conversation against 
Germain in the Court of King’s Bench, and, having won his case, was 
awarded the trifling sum of 100 marks. Armed with this evidence. 
Norfolk again introduced his bill, only to have it rejected in January 
1692-3. Separation by legal agreement followed in 1694. Finally, in 
February 1699-1700, Norfolk had indisputable evidence of recent adul¬ 
tery. He obtained his divorce April 11, 1700. 38 

No character in the comedies starts parliamentary divorce proceed¬ 
ings, but there are allusions to the process. Bellinda, in Vanbrugh s The 
Provok’d Wife, refers to the House of Lords in connection with her 
sister-in-law’s unhappy marriage; 30 but she seems to me to imply that 
Lady Brute, like the Duchess of Norfolk, might defeat her husband in 
the Lords if she chose to turn to adultery. The reference antedates the 
first parliamentary divorce; so it is unlikely to imply that Lady Brute 

might herself be relieved by parliament. 

By 1701, however, Macclesfield, Norfolk, Box, and Dillon had been 
divorced. The term “divorce” is still used loosely, but there are several 
clear references to parliamentary relief. In Mrs. Trotters Love at a 
Loss, 1701, V.iii, Lesbia allows the vote of her friends to determine 
whether she is to marry Grandfoy or Beaumine. Cleon observes. 

This is extreamly new; but I don’t know why it should not be brought into a 
Custom to Marry, as well as to Divorce by Vote; unless indeed, that getting rid ot 

our Wives, will be more for the general good." 1 " 


Lord Promise, in Burnaby’s The Modish Husband, 1702, I.ii. perhaps 
alludes to the process in his complaint: 


She’s Mad with Whimsies of Virtue, and the Devil, and thinks a Man unreason¬ 
able not to Love when he is Marry’d-as if one could be happy by Act ot 

Parliament. 41 


38 Ibid., pp. 562-574; Complete Collection of State Trials \ll. 

948; XIII, 1283-1370. For evidence of the ' “ J e "' ' 1,l n 336-338 341- 
in contemporary news letters, sec Luttrcll, oJ>.. at., I. 3 , - /iVau! 633. 

342, 344, 347-350, 356, 361, 439, 623-025, 65 -652; Ill. 

38 The Complete Works of Sir John Vanbrugh, cd. Bonamy Dobrcc and ulo, 

frey Webb (1927-1928), I, 117. , 17fmn cc 

48 Catherine Trotter ICockburn], Love at a Loss ( IM). P; 280 

« The Dramatic Works of William Burnaby, ed. k E. Budd (1AJU. p. 
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Since the wealthy tradesman is a standard target of ridicule dram¬ 
atists show him in quest of parliamentary relief, as well. Testy, in 
Burnaby’s The Ladies Visiting-Day, 1701, V.ii, believes himself a 
cuckold. 

Well, I’ll go to Doctors Commons immediately, and be the first Citizen that ever 
had the honour of a Divorce. 42 

The reference to the “first Citizen” suggests that the passage refers to 
Ralph Box, London grocer who in May 1701 obtained the first par¬ 
liamentary divorce granted a commoner. Baker, in An Act at Oxford, 
1704, IV, ridicules the citizen who seeks relief. Deputy Driver suspects 
his wife Arabella. 

And now Madam, having dethron’d you here, I will proceed with the utmost rigour 
o’ the Law; first, I will put an Advertisement in the Obsenvtor.—Whereas Arabella 
the Wife of Deputy Jchosaphat Driver has Elop’d from her Husband, that no Body 
trust her with Patches, Paint, Pomatum, or false Hair; upon pain of losing their 
Debt: Then I will Petition the House o’ Commons to prove me a Cuckold, and be 
divorc’d by Act of Parliament. [Exit. 

Ara. And I, as bravely, will defend my self, prove my own Virtue, and him an 
Ass, retort upon his ill usage for my innocent Liberties, and tho’ I brought no For¬ 
tune, obtain a handsome separate maintenance. 43 

Elsewhere there are no clear references to parliamentary divorce, but 
increased interest in the termination of marriage grew with the develop¬ 
ment of parliamentary divorce. 

We have seen that criminal conversation suits became a regular step 
in the obtaining of parliamentary divorce. No comedy of the period 
definitely reflects a contemporary suit, as Mr. Charles B. Woods has 
shown that Fielding’s The Modern Husband does, 44 nor does the action 
provide the plot for any comedy. The dramatists do, however, intro¬ 
duce and ridicule husbands who plan to profit by their wives’ adultery. 
The man who does so is of course a contemptible husband; usually he is 
one who also threatens “divorce.” 

Shadwell’s Epsom-]Veils, V.i, 1673, shows two citizen-cuckolds, 
Bisket the comfit maker and Fribble the haberdasher, whose wives are 
debauched by Kick and Cuff respectively. When they discover their 
fate, the citizens plan to obtain damages. If they can do so, they will 
forgive their wives. 

42 Ibid., p. 270. 

43 [Thomas Baker,] An Act at Oxford (1704), p. 43. 

44 “Notes on Three of Fielding’s Plays,” PM LA, LII (1937), 362-366. 
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Frib. Well, I’le pass it by for once; but Tie not fail to sue Cuff upon an 
Action of Assault and Battery. 

Bisk. And He sue Kick too. If we order our business wisely and impanne a 
good substantial Jury, of all married men, they 11 gi\e us \a>t damages. 

Frib. I have known a man recover 4 or 500 l. in such a Case, and i> > e 

not one jot the worse. 45 

Tom Essence, a milliner who is unwilling to fight for his wife, places 
an even higher value on his honor. In IV.iii, he decides. 

Well, I find thy soyl Tow, will never produce the fruit of Vallour. therefore I have 
taken up the safer Cudgells of the two; I have enter’d an Action oi Battery again> 

Courtly for violently assaulting the body of Dorothy Essence. m\ 1 c - 371 
Lawyer tells me, I shall have swinging damage, for every bout I can prove he h s 
assaulted her; and to have dammage enough, so soon as I have ispatcit r 
turners, l ie to the Temple-walks, and hire two or three knights othPost ' 
shall Swear to at least three thousand pounds worth of Trespass, wit i " 1,0 1 
buy an Estate, and turn Country Gentleman 46 

Having provided the necessary Knights of the Post (professional LI * 
witnesses) Tom has the astonished Courtly arreste > ,ai 1 ■ 

he has not the slightest interest in Dorothy, he is stirpri.et 

horn-mad milliner tells the groups, V.i: 

Ay, ay, he shall find to his cost, for I can prove three thousand pounds worth of 
Assault and Battery Sir, you have committed on my Wife. 4 * 

In Dryden's The Spanish Fryar. IIU the unpleasant and elderly 
Gomez repeatedly threatens actions against Lorenzo am n* U1 ' 
whose apartment he often finds the former. He assures tie > ^ 

man: 

you and I shall talk in another tone hereafter ; I mean, in cold Irund I'M . 
before a Judge, by way of Plaintiff and Defendant . 4 

In the last act he brings his wife, Lorenzo, and the friar-intermediary 
before a city magistrate for trial, but makes no headway 1 

because he is terrified by Lorenzo. . f _ 

The opening scene of Southerner The U ives ^ xcl,se P r . ox * 
erence to such suits as Gomez wanted to bring. W 1 nig s 
boasts of his master’s proficiency as cuckold-maker. 


4B 


II, 179. 


The Complete Works of Thomas Shodwell, cd. Montague Summers 


/V. 

40 (Thomas Rawlins?] Tom Essence (1677), p. 4 >. 
47 Ibid., p. 55. 

* b Dryden. The Dramatic Works, V, 156. 
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3 Foot. He does not stay in a family, to be challeng’d into IVcstminstcr-hall, 
by the husband's action of battery, for an assault upon the wife; he is not so 
constant. 40 


The play was produced in December 1691; on November 21, 1690. 

Robert Price had sued - Neal, son of the groom-porter, for £10,- 

000. and had received £1.500 for such an offense/' 0 In the Duke of Nor¬ 
folk’s action against Germain, tried before Chief Justice Holt in 1692, 
the damage was only 100 marks. Holt severely reproved the jury for 
the amount, calling their attention to the fact that a Surrey jury had 
recently given a commoner £5,000 for a like offense/ 1 

In some of the passages we have considered, dramatists obviously 
enjoy referring to the action as “assault .and battery.” Criminal conver¬ 
sation suits were based on the legal fiction that, as husband and wife 
were one person at law, the wife was consequently incapable of con¬ 
senting to adultery. The husband, therefore, might have damages for 
trespass or for assault/ 2 


What conclusions can one draw from the treatment of separation 
and annulment in the comedies of the period? Although there is no rea¬ 
son to believe that any situation in the plays is taken directly from a 
contemporary case, the use of the subject is, in most instances, less stereo¬ 
typed than is the treatment of clandestine, tricked, and mock marriages. 
Despite frequent talk about “divorce”—especially by disagreeable hus¬ 
bands. the problem of separation is seldom introduced. Shadwell in 
Epsom-Wells, Vanbrugh in 7 he Pro t y Wife, Southerne in The Wives 
Excuse, Cibber in The Lady's Last Stake, and Farquhar in The Beaux 
Stratagem treat it with varying seriousness. Those who attempt to 
solve, rather than merely present, the problem, employ the very possible 
device of separation by mutual consent. The chronology of the separa¬ 
tions achieved in the plays suggests that the dramatists were stimulated 
bv the difficulties of the great who sought relief from wives in the House 


of Lords. 

No play presents separation in the ecclesiastical courts, though there 
are references to the subject, usually in a somewhat jesting vein. Dram¬ 
atics emphasize the fact that the husband must proclaim himself a cuckold 
and that, having won his case, he must turnish her an income with which 
to suppoit her lover. Since the dramatist tries to give his play a certain 


Floys Writ Ini by Thomas Southerne. Esq. (1774) II 14 
so I.uttrcll, op. cit.. II. 131. V *' ' 

M Complete Collection of State Trials. XII, 927-948 
v - Holclsworth. op. cit.. VIII (1925), 430. 



Dissolution of Marriage 


141 


amount of unity of time, he must limit his consideration of ecclesiastical 
separation to brief references. If he terminates an unhappy marriage he 
must do so either by separation by mutual consent or by annulment. 

Use of annulment in comedy is much less accurate than the use o 
separation. Mrs. Behn, who presents conventional material, makes pre¬ 
contract a ground for desired annulments which are legally possible but 
far removed from actuality. Two plays, Pix’s The Innocent Mistress, 
and Steele’s The Funeral, terminate unhappy marriages by the revelation 
of bigamy. The dramatists allude to, but do not present, annulment tor 

consanguinity and for impotence. 

Parliamentary divorce, the growth of which was responsible tor a 
growth of dramatic interest in separation, is not itself the subject o am 
play, but there are allusions to it. The action of criminal conversation, 
usually linked with that form of divorce, occurs frequently. I he man 
who threatens it is invariably treated with humorous contempt. 



CONCLUSION 


An examination of the intricacies of parliamentary divorce brings to 
an end my discussion of the matrimonial law as it was in fact and as it 
was in Restoration comedy. It is not remarkable that in presenting 
contracts of marriage, irregular marriages, and attempts to get out of 
marriage the dramatists were less accurate than in their depictions of the 
police power, of the criminal law, and the powers of guardians—topics I 
hope to discuss elsewhere. With the last mentioned, the audience was 
thoroughly familiar. Constable and justice of the peace were ever 
present realities to most ordinary men; but litigation concerning marriage 
took place in ecclesiastical courts where dramatists and audiences were 
certainly less at home than they were in the Courts of Quarter Sessions 
or in the King’s Courts at Westminster Hall. 

On some points, of course, there was no doubt. According to the 
canon law the marriage contract and not the marriage service made the 
union. Dramatists and audiences both realized the tremendous binding 
power of the contract dc praesenti, a true marriage enforceable in the 
ecclesiastical courts; they also realized that a contract dc futuro followed 
by sexual intercourse became a marriage. Such realization was essential 
to an understanding of the sensational episodes which the concept of 
contract enabled dramatists to present. Thus we see the happiness of 
contracted lovers threatened by greedy parents who plan forced mar¬ 
riages, or by scheming rascals who claim pre-contract. Genuine pre¬ 
contract permits annulments in several comedies and offers the possibility 
in others. Finally, the device permits a playwright to show the seduction 
of a woman of good character and, as a rule, the reformation of her 
betrayer. The treatment of contract, however, is rarely detailed; often 
we do not know whether it is contract dc praesenti or dc futuro. The 
situations seem to be taken from literature rather than from life; but 
they were intelligible to an audience which saw similar events in the life 
of its time. 

Treatment of clandestine marriage—a motif in about one-third of the 
comedies I have examined—tends to be conventionalized, but there are 
more details available than there are for cases of contract. Although 
very often the lovers merely vanish and return to announce their union, 
we have references to churches well known in Restoration times for 
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clandestine marriages, to statutory penalties for stealing of heiresses, and 
to punishments for clergymen guilty of performing the illegal but valid 
services. The subject clearly reflects the vogue for stolen marriage^ 
among the aristocracy, a vogue not checked until 1754. 

In representing tricked and mock marriages the dramatists show 
considerable confusion. Although they recognize elsewhere that the 
contract is the essential element in marriage, when they turn to these 
two motifs they make the orders of the priest the test of validity. The 
most popular deception is that in which one person is substituted for 
another prior to the ceremony, which usually takes place in masks. A 
dramatist who makes such a ceremony valid if performed by a true priest 
and invalid if performed by an impostor is using a conventional mot it 
clearly contrary to all canon law. Other tricked marriages, however, 
such as those involving misrepresentation of quality or fortune rather 
than substitution of persons, were perfectly valid at canon law. a> the 
dramatists portray them, and they did occur in the life of the times. 
Such deceptions used recognizable material, no matter how cotnentiona 
the form. The mock marriages, invariably invalid dramatical!) because 
performed by an impostor instead of a priest, are even further rom 
reality than the tricked marriages. They are also less frequent. - 10U 
such ceremonies have been tried in the ecclesiastical courts, the) w 011 ' 
have been determined by the nature of the error involved, not the qua i 
fications of the priest. Charts at the conclusion of chapter \ show nn 
estimate of the validity of the tricked and mock marriages in the plays. 
It is well to remember, however, that most recorded mock marriages ot 
Restoration times seem to have been intended for seduction and that 1 u n 
is other evidence that many believed invalid a marriage celebrant >) 
one falsely claiming to be a priest. 

Restoration comedy is interested in the termination of marriage a> 
well as in achieving marriage. The comedies show some cases ot sep¬ 
aration by mutual consent and refer to suits for separation m 
ecclesiastical courts. In treating that problem their appioaci 1S 
stereotyped; the solution reached is often possible. In some i»stance> 
annulments for pre-contract or for bigamy end unpleasant unions. ere 
too, the solutions may be possible, but they are further removec 
actuality than are cases of separation by mutual consent. urt lern 
there is considerable confusion on the grounds for annulment. e er 
cnees to parliamentary divorce are few, but the dramatists tntcres 
the problem of separation clearly corresponds with the growt i 

remedy. 
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In the famous case of The Queen v. Millis, discussed in chapter IV, 
Lord Campbell said that the dramatists were not satisfactory expounders 
of the canon law. The truth of the statement is obvious. We see play¬ 
wrights showing with reasonable accuracy simple legal matters with 
which the audience was familiar. The duties of constables, the powers 
of justices of the peace, the rights of guardians, and the penalties for 
specific offenses are good examples. Often the portrayal of a simple 
canon law matter, such as the binding power of contract de praescnti, is 
correct. That the dramatists should reflect the frequency of clandestine 
marriages or the growth of an interest in “divorce” is only natural. Fur¬ 
thermore, one would expect them to go astray on the subtle questions of 
errors that do or do not invalidate matrimonial consent. Despite all 
their failings, they were better versed in the law of their times than is 
the average modern reader. Thus even if the comic dramatist is not, 
as Lord Campbell made clear, an accurate source of law, a twentieth cen¬ 
tury expounder of Restoration comedy certainly needs some understand¬ 
ing of the legal elements in a playwright’s plot. Such information brings 
him closer to the comprehension of a comedy which the original audience 
might have had. Certainly it clears up some obscurities and gives new 
significance to apparently minor points. Such information has not been 
readily available. This book, then, attempts, to provide the background 
for those legal materials which the comic dramatists use most frequently. 
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Annulment, defined, 107, 125-6. 
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116. 
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116. 
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Assignation, The (Dryden), 52. 
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49. 

Atkyns, John Tracy, 71n. 
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Aurelia (Apparition). 47. 92, 101, 105. 
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Baker, Thomas, An Act at Oxford. 
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Basil ( Stage-Coach ), 45, 91. 
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"Beaumont and Fletcher," 62. 
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106-7, 109-10, 111-2. 121-2. 140. 
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The Amorous Prince, 25, 26-7; I lie 
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20. 24, 52, 70-71. 72-3. 95, 111. 126-7, 
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23-4. 
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Bellmour (Luckey Chance), 7. 16. 33. 
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Bellmour (Old Batchelour), 43. 73, 76, 
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Bellmour ( Toum-Fopp), 7, 12, 15-6, 52, 
126-7. 

Bellon, Peter, The Mock-Ducllist, 85, 
95. 

Betterton, Thomas, The Amorous 
Widow, 91. 

Betty (Mall), 74, 102. 

Betty Jiltall (Love for Money), 68, 70, 
97. 

Bill of Rights, 1. 

Bisket (Epsom-W ells ), 138-9. 

Biskett (Humours of the Army), 65, 

101 . 

Blount, Anne, 58. 

Blount, Montjoy, Earl of Newport. 58. 

Bluffe (Old Batchelour ), 64. 66, 97. 

Box, Ralph, divorced, 114, 136, 137, 138. 

Bovle, Charles, Earl of Orrery, As You 
Find it, 100. 

Boyle, Roger, Earl of Orrery, Gusman, 
74, 88. 97, 103. 

Brent, Sir Nathaniel, 65-6. 

Briske (Humorists). 63, 66. 94. 

Brome, Richard, 39; The English Moor. 
128, 130-31; A Mad Couple Well 
Match’d. 30; The Northern Lasse, 
67. 128-30, 131. 

Brown, abductor, 56. 

Browne, marriage dissolved, 59. 

Brute, Ladv (Provok’d Wife), 111, 118, 
120-21, 137. 

Buckingham, see Villiers. 

Budd, F. E.. 68. 

Bull Jr. (Plot, and No Plot), 75, 77, 
104. 

Burn, John Southerndcn, 36n, 48. 66. 

Burnaby, VVm. t The Ladies Visiting- 
Day, 68, 90, 138; The Modish Hus¬ 
band, 137; The Reform'd Wife, 89. 

Bury-Fair (Shadwell), 12, 43. 

Basic Body. The (Centlivre), 91. 

Busy (Cornish Comedy). 98, 111. 

Calendar of State Papers, Colonial, 78n. 

Calendar of State Papers, Domestic, 
20n, 133n. 

Caltlirop v. Axtel (1687), 54. 

Camillus (Spanish Wives), 17, 132. 

Campaigners, The (D'Urfcy), 29. 

Campbell, Capt. James, abductor, 36, 56. 
57. 

Campbell, Lord Chancellor John, 78-9, 
80. 144. 

Canons of 1604, 8, 18. 34. 41-2, 113. 

Captain, The (Fletcher). 62n. 

Canterbury Guests, The (Ravenscroft), 
135. 

Cardwell, Edward, see Synodalia and 
Documentary Annals. 


Careless Lovers, The (Ravenscroft), 
85, 94. 135. 

Cares of Love, The (Chaves), 18. 

Carlile, James, The Fortune-Hunters, 
87. 103. 

Carlos (False Count), 16-7, 68, 127. 

Carnival, The (Porter), 6. 

Carolina (Sullen Lovers), 42, 46, 84. 

Caryll, John, Sir Salomon, 21, 41. 

Cavendish, Wm., 1st Duke of New¬ 
castle, The Humorous Lovers, 86, 95; 
The Triumphant Widow, 64-5, 86, 96. 

Celinda (Town-Fopp), 7, 12, 15-6, 
126-7. 

Centlivre, Susannah, 82; The Bassett- 
Table, 91, 101; The Beau's Duel, 90, 
104; The Busic Body, 91; The Game¬ 
ster, 91; Love’s Contrivance, 90; Afar- 
plot in Lisbon, 119; The Man’s Be¬ 
witch'd, 92; The Perplex’d Lovers. 
92; The Platonick Lady, 6, 101; The 
Stolen Heiress, 90; The Wonder, 92. 

Champneys, G. S.. 133. 

Chances, The (Villiers), 28-9. 

Chapell, Susanna, marriage annulled, 58. 

Chapman, George, The Old Joiner of 
Aid gate, 18, 30. 

Charles Beauclair, Sir (Innocent Mis¬ 
tress), 133-4. 

Chariot (City-Heiress ), 55-6, 67, 70. 96. 

Chaves, A., The Cares of Love, 18. 

Chcatly, Lady (True Widozv), 76, 96, 

102 . 

Cheats. The (Wilson). 43. 84. 

Cheats of Scapin, The (Otway), 86, 

122 . 

Christian, Mrs. (S r Martin Mar-all), 
22, 43. 

Churches, clandestine marriages at. All 
Hallows-on-the-Wall, 50; Covent 
Garden, 44. 47, 85, 89. 91; Ilmer 
(Bucks), 49; Knightsbridgc Chapel. 
46-7, 96; St. Aldate's (Oxford), 49; 
St. Botolph’s (Aldgate), 36: St. 
James’ (Duke’s Place). 36, 47, 48. 49. 
89, 96; St. Pancras. 47. 49: Stow, 66; 
Trinitv Minories, 36. 47, 48. 

Cibber. Colley. 82, 106; The Double 
Gallant. 68, 101; The Lady’s Last 
Stake. 120, 140; Love’s Last Shift, 
88; The Riz-al Fools. 14. 91; She 
Wou’d and She Wou’d Not, 104; 
IVomans Wit, 104. 

Citizen turn'd Gentleman, The (Ravens¬ 
croft). 69. 84. 94. 

City-Heiress. The (Behn), 13. 55. 57, 
67. 70. 96. 

City Politiqucs (Crowne). 135. 

City-Ramble. The [Settle], 6, 92. 

Clandestine marriage, defined, 34. 
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Clarinda ( Cornish Comedy), 42, 89. 
Clarinda ( Mock-Marriage ), 77, 104. 
Clark, C. and Finnelly, W., 8n, 79n. 
Cleeter, Christopher, 50. 

Clelia (Twin-Rivals), 27-8. 

Cleveland, Duchess of, 70, 133. 

Clifford, Frederick, 56n, 114n, 115n, 
127n. 

Clifford, Capt. Robert, abductor, 57. 
Clodpate, Justice (Epsom-Wells), 42-3, 
74, 77, 102, 108, 110. 

Cloris ( Amorous Prince ), 25, 26. 
Cobbett, Wm., see State Trials. 

Cockburn, Catherine Trotter, Love at 
a Loss, 6, 13, 42, 137. 

Collingwood, Edward, marrying par¬ 
son, 66. 

Comical Revenge, The (Etherege), 93. 
Commons, House of, 35, 36, 37, 138. 
Commonwealth regulation of marriage, 

58. 

Confederacy, The (Vanbrugh), 52. 
Congreve, Wm., 2, 18, 31-2. 63. 82, 122: 
The Double Dealer, 21, 44. 119; Loir 
for Love, 32, 60, 65. 72, 98, 119: The 
Old Batchelour, 31—2, 43, 63-4, 75, 
76-7, 97, 103, 118, 122; The Way of 
„ World, 7, 47, 48-9, 52. 89, 122-4. 
Conset, Henry, 9, 18-9, 61n, 112n. 113. 

114n, 125n, 126, 132. 

Constance (Northern Lasse), 128-30. 
Constance (Wild Gallant), 22, 39, 84. 
Constant (Provok’d Wife), 116, 118. 
Constant Couple, The (Farquhar), 27, 
, 41. 

Contract, marriage, defined, 5, 9-11. 
Convocation, 37, 38. 

Corneille, Thomas, Don Bertran, 21. 

Co ™ isf t Comedy, The [ Powell 1, 6. 42. 
89, 98, 111. 

Corye, John, The Generous Enemies, 21. 
Counterfeit Bridegroom, The [Behn?], 

_ 13, 82. 102. 

Counterfeits. The (Leanerd). 28. 
Countrey Wit, The (Crown*). 7, 21. 70. 
®1» 95. 

Country Innocence, The (Leanerd), 46, 

Country-Wake, The [Doggcttl, 42. 
Country-Wife, The (Wycherley), 17. 
_ 42, 75-6. 77. 102. 

UJurtinc ( Ladies Visiting-Day). 68, 99. 
Courtly (Tom Essence), 115.' 139. 
Courtly Nice, Sir (Sir Courtly Nice), 
64. 97. 

Courts, ecclesiastical, Archdeacon’s 
court 65. 124: Arches. Court of. 30. 
,?• 114. US: Chancery Court (York). 
1*4; Commissary Court (York). 50; 
Consistory Court. 10, 24. 50; Dele¬ 


gates, High Court of, 20, 50, 114. 126, 
133; Doctors’ Commons, 10, 41, 50, 
106, 114, 121, 126, 138. 

Courts, lay, Aldermen, Court of, 55; 
Chancery, Court of, 1, 121; Common 
Pleas, Court of, 123; King's (or 
Queen’s) Bench, Court of. 11. 19, 57, 
59, 78, 121, 123. 133, 137; Old Bailey. 
41; Quarter Sessions, 28. 108. 142. 
Courtship A-la-tnode (Craufurd), 69, 
89. 99. 

Cowley, Abraham, Cutter of Coleman- 
Street. 43, 51. 52. 60, 84, 93. 

Crab (Bath), 69. 99. 

Craufurd, David. Courtship A-la-ntode, 
69, 89. 99; Love at First Sight. 90. 
Criminal conversation, defined. 140. 
Cringe (Factious Citizen), 41, 87. 

Cross, Miss. 53. . 

Crowne. John. 82: City Polity""- 135. 
The Countrey Wit, 7, 21, 70. 81. 9a, 
The Married Beau, 88: Sir Courtly 

Nice. 64, 87. 97. 

Cuff (Epsom-Wclls). 

Cunningham ( Bcllamtra ), 21,,22. 43. » 
Cunningham (Rival Pools), 14. 91. 
Curtius (Amorous Prince ).. 25. 

Cutter of Colcman-Strcct (Cowley). 43. 

51. 52. 60, 84. 93. 

D.. J., The Mall, 74. 85, 102, 110, 117, 

Dairy tuple v. Dalrymple (1811). 9n, 

10 — 11 . . . 

Dame Dobson (Ravenscroft )7 
Dapperwit (Love mo Wood), 69, . 

Davenport. Mrs (Roxolana). 73. / 
Debauchee. The [Bchn?|. 13. 8 - . 
Dckker, Thomas. Keep the tdoie 

Waking. 18n. 

Deleau, Widow 66. 70. 133. 

Dennis. John. A Plot, and So I lot. 7i. 

Dia lli TcityHeiress), 55. 57. 67. /0. 
g£ 126-7. 48 

Dictionary of National Biograpiy. 
Different Widows. The (Fix], 71. 70. 
DilS; Thomas. The Lover’s^ Luck. 88. 

Disappointment. 7 he (Southerns. 
Divorce, parliamentary, define I. 10/. 

135-6. 

Dobree. Bonamy. ,, ,i \ 43. 

Docket (Woman turn d Bully). 

95. 
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Documentary Armais of the Reformed 
Church in England, 37n. 

Dodsley, Robert, and Hazlitt, W. Carew, 
29n, 134n. 

Doggett, Thomas, The Country-Wake, 
42. 

Don Bcrlran (T. Corneille), 21. 

Don Quixote, The Comical History of 
(D’Urfey), 6, 21, 42. 

Dorinda (Beaux Stratagem), 43, 106, 
121 - 2 . 

Dormer, Joseph, bigamy and masked 
marriage, 65. 

Double Dealer, The (Congreve), 21, 44, 
119. 

Double Gallant, The (Cibber), 68, 101. 
Downes, John, 73n. 

Drybob ( Humorists ), 63, 65, 66, 94. 
Drvden, John, 82; The Assignation, 52; 
The Kind Keeper, 86; Marriage A-la- 
Mode, 51; Secret Love, 109; S r 
Martin Mar-all, 13, 22, 41, 43, 63, 93; 
The Spanish Er\ar, 116, 139; The 
Wild Gallant, 7, '22. 39-40, 44, 84. 
Drvden, John, Jr., The Husband his 
Own Cuckold, 89. 98, 122. 

Duffett, Thomas, The Amorous Old- 
zooman, 85. 

Dumb Lady, The (Lacy), 40, 84. 
Dunblain, Lord, 20. 

D’Urfey, Thomas, 82; The Bath, 69, 
99; The Campaigners, 29; The Comi¬ 
cal History of Don Quixote, 6, 21, 
42; A Bond Husband. 41, 60, 96, 117; 
The Tool Turn’d Critick, 96, 102; 
Love for Money, 54, 67-8, 70. 88, 97; 
The Marriage-Hater Match’d. 28. 70- 
71. 97; The Old Mode & the Nezo, 
90. 100; The Richmond Heiress. 12-3; 
The Royalist, 116; Squire Oldsapp, 
27: The'Virtuous Wife, 13. 96. 

Dutch Lover, The (Behn), 6, 17, 43, 85, 
94. 

Easy, Mr. and Mrs. (Mall), 117, 119, 

135. 

Ecclesiastical Commissioners, 36. 48, 113, 

136. 

Elenora (Spanish H’kt.v), 17, 132. 
Elliot. Adam, marrying parson, 36, 48. 
Emcrton, John, marriage disputed, 19- 
20 . 

Emilia (Sullen Lovers). 45. 84. 

Emperor of the Moon. The (Behn), 40. 
F.nolish I.azi’vcr, The ( Ravenscroft >, 86. 
102 

English Moor, The ( Rrome). 128. 130- 
31. 

English Mounsieur, The (I. Howard), 
94. 


Epicoene (Jonson), 22, 62, 62n, 67, 74, 

128. _ 

Epsom-Wells (Shadwell), 42-3, 74, 77, 
102, 108-9, 110, 111, 112, 138-9, 140. 

Eslington, Mr., 52-3. 

Estcourt, Richard, The Fair Example, 
118. 

Etherege, Sir George, 82; The Comical 
Revenge, 93; The Man of Mode, 42, 
44, 51, 86. 

Euphemia (Dutch Lover), 6, 85. 

Eustace, Hugh, married clandestinely, 
49. 

Evelyn, John, 46. 

Factious Citizen, The, 41, 87. 

Fainall (Way of the World), 122-4. 

Fair Example. The (Estcourt), 118. 

Fair Quaker of Deal, The (C. Shad- 
well), 105. 

Fairly (Mock-Marriage), 77, 98, 104. 

False Count, The (Behn), 16-7, 20, 25, 
68. 69. 96. 111. 127. 

Fane, Sir Francis, Love in the Dark, 26, 
85. 

Farquhar, George, 34, 60, 69, 82, 106; 
his marriage, 33, 33n, 69; The Beaux 
Stratagem, 43, 106-7, 109-10, 111-2, 
121-2, 140; The Constant Couple, 27, 
41; The Inconstant, 6, 22, 119; Love 
and a Bottle. 29, 31. 75, 77. 104; The 
Recruiting Officer, 105; Sir Harry 
Wildair, 117; The Stage-Coach, 45, 
91; The Tzcin-Rivals, 2 7-8. 

Fashion, Tom (Relapse), 44, 53, 70, 99. 

Fashionable Lover, The, 91. 

Feeble Fainwou’d, Sir (Luckcy Chance), 
7, 16, 55. , , 

Feign’d Curt icons. The (Behn), 6, 13-4, 

20 . 

Feign’d Friendship, 99. 

Feilding, Robert, tricked marriage and 
bigamy of, 66, 70, 72, 133. 

Female Ad’vocates, The [Taverner?], 
92. 

Female Vertuoso's, The (Wright), 13, 
29. 98. 

Fernando ((Ju-wioji) . 74, 103. 

Ferrara, Duke of (Chances), 28-9. 

Fielding, Henrv, The Modern Husband, 
4. 138. 

Fine Lady's Airs. The [Baker], 71, 91, 

101 . 

Fitchow, Widow (Northern Lasse), 
128-30. 

Flavia (Mock-Marriage), 77, 104. 

Fleet marriages. 35n, 48. 

Fletcher, John. The Captain. 62n: The 
Maid in the Mill, 62n; The Noble 
Gentlemen, 62n; The Wild Goose 
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Chase, 22; Wit at Several Weapons, 
14, 62n. 

Flora’s Vagaries (Rhodes), 84. 

Florence, Council of, 8 . 

Floriante (Sir Anthony Love), 64, 88 , 
97. 

Floyer, Philip, lOn, 126n. 

Flywife (Innocent Mistress), 133-4. 

Foibel (Way of the World), 48, 89. 

Fond Husband, A (D’Urfey), 41, 60, 
96. 117. 

Fond Lady, The, see The Amorous Old- 
woman. 

Fool Turn’d Critick, The (D’Urfey), 
96, 102. 

Foppington, Lord (Relapse), 44, 70, 99. 
Formal (Gentleman Dancing-Master), 

53, 85. 

Formal Trifle, Sir (Virtuoso), 64, 95. 
Forsythe, Robert Stanley, 63n. 
Fortune-Hunters, The (Carlile), 87, 
103. 

I'ourberics de Scapin, Les (Molicre), 

122 . 

Frail, Mrs. (Love for Love), 65, 72, 98. 
Francisco (False Count), 16^—7, 127. 
Frederick, Prince (Amorous Prince), 

25-7. 

Freeburg, Victor Oscar, 62n. 

Freelove (Courtship A-la-modc), 69, 99. 
French Conjurer, The [Porter?], 86 . 
Fribble (Epsom-Wells), 138-9. 

Friendall, Mr. and Mrs. (Wives Ex¬ 
cuse), 109-10, 120. 

Friendship in Fashion (Otway), 86 , 116. 
Fnskit (Plot, and No Plot), 75, 104. 
Fumble (Fond Husband), 60, 96. 
Funeral, The (Steele), 134, 141. 

Furrs (Humorous Lovers), 86 , 95. 

Gamester, The (Centlivre), 91. 

Catty (Old Mode & the Nciv), 90, 100. 

' iqq VC ’ Ud y (Different Widows), 71, 

Gee, Mr., 53. 

Generous Choice, The (Manning), 6 , 

17 - 8 , 21 . 

Generous Enemies, The (Corye), 21. 
Genest, John, 32. 

Gentle Golding, Sir (Sir Anthony 
Love), 64, 97, 110 - 11 . 

Gentleman Dancing-Master, The 

(Wycherley), 41. 53, 85, 109. 

George of Denmark, Prince, 46. 
Germain, John, 136-7. 140. 

^errard (Gentleman Dancing-Master), 
41. 53. 85. 

Gibson, Edmund, 61n. 

Godolphin, John, 9 , 61n, 126n, 131-2. 
Goldmgham (Miser), 45, 55. 


Gomez (Spanish Fryar), 116, 139. 
Goodfeild, Widow (Woman turn d 

Bully), 25. 43, 95. . 

Goodinge, Thomas, marriage annulled, 

37, 127. 

Gordon, Miss, 10. 

Grace (Mall), 74, 85, 10— 

Grafton, 1st Duke of, 46. 

Granvdie J George. Lord Lansdowne, 

The She-Gallants, 6 . 

Graunt. Susanna, marriage annulled. - - 
Gregory Goose. Sir (Rival Pools), 14, 

Gretton. Mary Sturge /3n. 

Grey, Anchitell, 20n, 114n. 

Grey of Wark, Forde Lord, 48. 
Grosvenor. Colonel, -■' 8 . 

Guiliom (False Count) 68 . 6 . 

Guzman (R. Boyle). 74. 88 . 9/. 103. 

Habeas Corpus Act, 1. 

Haggard. John. lln. 

Hale. Wm. Hale. 65n. 

Hamilton. Anthony /3. 
JIompstead-Hcalh [Baker], sec . 

at Oxford . 10 

Harbage. Allred, vi. 39 
Harcourt (Country’ll ife), 17, - • 

Hardwicke. Philip Yorke, 1st■ Ear'■ 7 [ 

Harry Wildair, Sir (The CoHStml Cou- 
pic), 27, 41. 

Harwood, abductor. 5/. 

. . 

Hear«wcll % ( Old Ba(ehe,our). ». 75, 
Hick^ringill, Edmund, marrying par>o.i, 

Micks v.Core <BW>. 5* J|/tf|/<w> U . 
Higdon. Henry, I /'* »» ar > 

}jniv Turner (1737). 71. \fastcr) 
H ppoiita (Gentleman Dancing-Mast, r), 

41 53, 85. 109. . « 7 oc 

Hippolyta (Dute^f^^Sn. 36., 

Historical Manuscript H4n. 

Holdsworth, Sir W m., . 

126n, 140n. . , ji 54 , 57, 

Holt. Chief Justice Sir John, n. 

115, 140. 

Hop (Volunteers). 

Horwood. abductor. V- 37 

House of Lords Manuscripts, 
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Howard, George Elliot, 8n, 33n, 35n, 
38n, 125n. 

Howard. James, All Mistaken, 29; The 
English Mounsicur, 94. 

Howard of Escrick, Lord. 133. 

Howe, Agnes, 18. 

Howell, T. B., see State Trials. 

Hoyden {Relapse), 44, 53, 70, 81, 99. 
Humorists, The (Shadwell), 63, 94, 110, 
116-7, 133-4. 

Humourous Lovers, The (Cavendish), 

86, 95. , _ _ 

Humour of the Age, The [Baker], 66-7, 

90, 99. 

Humours of the Army, The (C. Shad- 
well), 65, 92, 101. 

Husband his Own Cuckold, The (J. 

Dryden, Jr.), 89, 98, 122. 

Hutton, Wm. H., 66n, 78n. 

Hvde. Bridget, disputed marriage of, 
19-20. 

Hyde, Lady, 20. 

Ianon, 48n. 

Inchiqueen, Lady. 132-3. 

Inconstant. The (Farquhar), 6, 22, 119. 
Innocent Mistress, The (Pix), 46. 98, 
133-4, 141. 

Isabella {False Count), 68. 69, 96. 
Isabella {Squire of Alsatia), 13. 23-4. 
Isabella {Stage-Coach), 45, 91. 

Isabelle ( Wild Gallant), 22. 39-40. 84. 

Jacob, Giles. 32. 

Jactitation of marriage, defined, 107, 
125. 

Jenks, Edward. 8n. 

Jeremy ( Love for Love), 65, 98. 
Jeremyn, Stephen, divorced, 136. 

Jesson Collins (1703), 11, 19. 

Jilt, Mrs. (Epsom-Wells). 74, 102, 110. 
John Brute, Sir {Provok'd Wife), 116, 
118. 120. 

John Noddy. Sir ( Triumphant Widow), 
64-5. 96.' 

John Swallow. Sir {S r Martin Mar- 
all), 22. 63. 

Johnson, Charles. The Wife’s Relief, 92. 
Johnson, Samuel. 31-2. 

Johnston, Sir John, abductor. 56. 

Jolly (Cutter of Coleman-Street), 51, 
52. 84. 

Jonson. Ben, Epicoene, 22, 62. 62n, 67. 
74. 128. 

Joseph Wittol, Sir (Old Batchelour), 
63-4. 66. 75. 77. 97. 

Joyce (Miser), 41, 71-2, 94. 

Julia (False Count), 16-7, 127. 


Keble, Joseph, 20n, 56n, 57n, 59n. 

Keep the Widow Waking (Dekker), 
18n. 

Keeton, George W., In. 

Kick ( Epsom-Wclls), 138-9. 

Killigrew, Thomas, The Parson’s Wed¬ 
ding, 93. 

Kind Keeper, The (Dryden), 86. 
Kindersley, Sir Richard, 78-9. 

Kinsman, Mr., 53. 

Knight, Hannah, marriage annulled, 37, 
120, 127. 

Lacy, John, The Dumb Lady, 40, 84; 
The Old Troop. 94; Sauny the Scott. 
44, 47, 89; Sir Hercules Buffoon, 21, 
28. . v 
Ladies Visiting-Day, The (Burnaby), 
68, 90. 138. 

Lady Alitnony, 134. _ 

Ladx's Last Slake, The (Cibber), 120, 
140. 

Lancashire Witches, The (Shadwell), 
41, 87. 

Lansdowne, Lord, see Granville. 

Larson, Martin A., 112. 

Lateran Council, 8. 

Leander (Cheats of Sea pin), 86, 122. 
Leander (Dumb Lady). 40, 84. 

Leanerd. John, The Counterfeits, 28; 

The Country Innocence. 46, 96. 
Leonora (Humours of the Army), 65, 
101 . 

Leonora ( Sir Courtly Nice), 64. 87, 97. 
I.esbia (Love at a Loss), 13, 137. 

Leticia (Luckcy Chance), 7, 16, 55, 127. 
Levinz, Sir Creswell, 20n. 

I.ewys, Wm.. marrying parson, 50. 
Libertine. The (Shadwell), 13. 
Lillingston. Wm., marrying parson, 49. 
Lionel ( Bellamira ), 21, 22. 

Lister. Mrs., 133. 

Loggin. Francis, divorced. 136. 

London, Cuckolds, The (Ravenscroft), 
48. 87. 

Lords, House of, 7. 35. 36. 37, 53, 78. 

114-5. 121. 133, 137. 140. 

Lorenzo (Amorous Prince). 26-7. 
Lorenzo (Spanish Fryar), 116, 139. 
Love and a Bottle (Farquhar), 29, 31, 
75, 77. 104. 

Love at a Loss (Cockburn), 6, 13, 42, 
137 . 

Love at First Sight (Craufurd), 90. 
Love for Love (Congreve), 32, 60, 65, 
72. 98. 119. 

Love for Money (D’Urfey), 54, 67-8, 
70, 88. 97. 

Love in a Wood (Wycherley), 41, 45, 
47. 69, 94. 
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Love in the Dark (Fane), 26, 85. 

Love’s Contrivance (Centlivre), 90. 

Love’s a Jest (Motteux), 89, 104. 

Love's Last Shift (Cibber), 88 . 

Loveal ( Woman turn’d Bully), 25, 95. 
Loveby (Wild Gallant), 39, 84. 

Lovell ( Sullen Lovers), 42, 46, 84. 

Lover's Luck, The (Dilke), 88 , 98. 103. 
Lovetoy, Lady ( Ladies Visiting-Day), 
68 , 99. 

Lovewell ( Love and a Bottle), 31, 104. 
Lucia (Guznuin), 88 , 103. 

Lucia ( Sir Anthony Love), 64, 97, 103, 
111 , 

Lucinda ( Rival Fools), 14, 91. 

Luckey Chance, The (Behn), 6 , 7, 16, 
t 20, 25, 41, 55, 64. 97, 111, 127. 

Lucy ( Factious Citizen), 41, 87. 

Lucy ( Female Vertuoso’s), 29, 98. 

Lucy ( Husband his Own Cuckold), 89. 

Lucy ( Old Batchelour), 64, 97. 

Luttrell, Narcissus, 20, 46, 53n, 56n, 57n, 

_ 69, 114n, 115n, 133, 137n, 140n. 

Lynch, Kathleen M., 109n. 

Lynck ( Love and a Bottle), 31, 32-3, 
ou. 

Macclesfield, Charles Gerard, 2 nd Earl, 
divorced, 114-5, 120, 121, 136, 137. 
Macqueen, John, 114n, 115n, 136n. 
MacSwinny, Owen, see Swinnv. 

Mad Couple Well Match’d, A (Brome), 
30 , 

Maggot ( True Widow), 69, 76, 96. 

Maid in the Mill, The (Fletcher). 62n. 
Maid the Mistress, The [Tavernerl, 29, 

^llO* ^ 0St P r °y er > The (Southeme), 

Malet, Elizabeth, abducted, 57. 

119 T 135 (J ‘ D,) ’ ?4, 85 ' 102, U0, 117 * 
Momamouchi (Ravcnscroft), see The 
»/ turn ’d Gentleman. 

Man of Mode, The (Ethcrege), 42, 44. 
31 , 00 . 

w 0n ' J Bewitch’d, The (Centlivre), 92. 
{Janley ( Cornish Comedv), 42, 89. 

Man ey , Delarivierc, 73, 77-8. 

Manley John. 73. 

Shallow. Sir (Count rcy 

21 • 70. 81, 95. 

Francis, The Generous Choice, 
U 6 ’ ^T 8 - 2 L 

«arcella (Feign’d Curtisans), 13-4, 20 . 
Margaret (Cornish Comedv), 98, 111. 
{Jana (Fortune-Hunters), 87. 103. 

SfnrAi j G . usma ”). 88 . 103. 

Marplot m Lisbon (Centlivre), 119. 


Marriage, clandestine, defined. 34. 

Commonwealth regulation ot. X, 
jactitation of. defined. 107, 1-3; mock 
m., defined, 34; tricked m., defined, 34, 

A ferriage A-la-Modc (Dryden).51._ 
Marriage-Hater Match d, The (DLr- 

fey). 28. 70-71. 97. 

Married Beau. The (Crowne) 88 
Marry, or Do Worse W . WaBcerl. 100. 
Martha (Love in a H ood) 69 9 
Martin Mar-all. Sir (S' Marlm Mar- 
all), 63.66,93. 

Marvell. Andrew. 20n. 36n. 114n , r , {) 
Marwood. Mrs. (Way of the World), 

122-4. 

Mary of Modena. 46. 

Measure for Measure (Shakespeare), 

Medccin malgrc lui. Le (Nlohere). 40. 
Merriton (Love for Money). «»• 
Middlesex County Records 5b n. 

Millicent (English Moor). Io0-31. 

Millis, 78. , ■ m ,n\ 63 93 

Millisent (S' Marts » Mar-all 

Milton, John. The Doelnne an,I Due, 

pline of Divorce. 11- 

Mirabel (Rival Fools). 14. 9 . 

Mirahell ‘he 

Mirtilla (Lave far Money). 08. /0. w. 

A User. The (Shadwcll). 41, 45. 47. 5s, 

hl,)efiefoT'r.«foreed Marriane. The 

Alffi "The \VM]>■ '% 

Mistaken Husband, 1 he. 47. • • . 

Mr. Turbulent, sec The (. flf 05 95 ' 

Mock-Duellist. The IBellonl, 85. 75. 

Mock marriage, defined. 98 

Mock -Marriage, The (Scott). 

Mockmode (Love ami a Bottle). 75. 77. 

KMern Husband. The (Fielding). 4. 
138. tA 

Modern Reports, 54n. } u7 . 

SfSSS ti% a Mons,eur de Pour- 
ccaugnac, 29. ,, 47 jjg. 

d^To^nac (-MCierc), 

Montagu, Ralph, Earl and 1st Duke, 

honing Ban,hie. The |PW$ ; 47 ' 94 
Morose (Epicoene), 02, i . 
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Motteux, Peter Anthony, Love’s a Jest, 

89, 104. 

Mulberry-Garden, The (Sedley), 25, 84, 

93. 

Munday, Susan, 73, 78. 

Nan (Triumphant Widow), 64-5, 96. 
Neal, Mr., 140. 

Nczu English Dictionary, 2. 

Newcastle, see Cavendish. 

Newcourt, Richard, 36n t 47n, 48n, sOn. 
Newport, Montjoy Blount, Earl of, 58. 
Nicoll, Allardvce, vi. 

Noble Gentleman, The (Fletcher), 62n. 
Noisy Parrat, Sir (ITory ITiddozo), 69, 

97 

Nonsuch, Lord (Wild Gallant), 39-40, 

Norfolk, Henry Howard, 7th Duke, di¬ 
vorced. 115, '120, 121, 123, 136-7. 140. 
Northern Lasse, The (Brome), 67, 
128-30, 131. 

Oates, Titus, 48. 

Octavio ( Feign'd Curticans), 13-4. 20. 
Old Batchclour. The (Congreve). 31-2, 
43. 63-4, 75, 76-7, 97. 103. 118, 122. 
Old Joiner of Aldgatc, The (Chapman). 
18. 30. 

Old Mode & the New, The (D'Urfey), 
90. 100. 

Old Troop, The (Lacy), 94. 

Oldfield, Mrs., 106. 

Olivia (Generous Choice), 17-8. 21. 
Olivia (Mulberry-Garden}, 25, 84. 

Olivia ( Vounger Brother ), 14. 88. 
Otway. Thomas, 82; The Cheats of 
Scapin, 86, 122; Friendship in Fashion. 
86 , 116: The Souldicrs Fortune, 118. 
Oxford, Aubrey de Vere, 20th Earl, 73. 

Paine’s Case, Sir Robert (1660), 11, 19. 
126. 

Palmer, John, 82. 

Parris, Monsieur de (Gentleman Danc¬ 
ing-Master), 41, 85. 109. 

Parry, Edward Abbott, 57n. 

Parson’s Wedding. The (Killigrew). 93. 
Pavne, Henrv Nevil. The Morning 
Ramble, 47. 94. 

Peggy (Innocent Mistress ), 46, 08. 
Peggy (London Cuckolds), 48, 87. 

Pepys Ballads. The, 56n. 

Pepys, Samuel, 73. 

Perplex'd Lovers, The (Centlivre), 92. 
Perry. Henry Ten Eyck, 32. 

Pert (Luckey Chance). 64. 97. 

Peyton, Sidney A., 49, 51n, 124. 

Phaebe (Marriage-Hater Match’d), 28, 
70. 71. 97. 


Philip (Generous Choice), 18, 21. 

Philip Freewit, Sir (Marriage-Hater 
Match’d), 28, 70, 71, 97. 

Philip Luckless, Sir (Northern Lasse), 
128-30. 

Phillimore, Sir Robert, lln, 77n. 

Phillis (Town-Fopp), 70, 73, 95. 

Pike, Mrs., 133. 

Pinchback, John, marrying parson, 36, 
48. 

Pinto, Vivian de Sola, 57n. 

Pix, Mary, The Different Widows, 71, 
90 100; The Innocent Mistress, 46. 
98’, 133-4, 141; The Spanish Wives, 6. 
17. 24, 132. 

Plain-Dealer. The (Wycherley), 86. 
Platonick Lady, The (Centlivre), 6. 

Plot, and No Plot, A (Dennis), 73, 

Plotwell, Lord (Town-Fopp), 15-6, 52, 
111. 127. 

Pollock, Frederick, and Maitland. Fred¬ 
eric Wm, 8n, 9n, 15-6. 35n, 78n, 79, 
127n. 

Porter. Thomas, marriage contract an¬ 
nulled. 58: The Carnival. 6; The 
French Conjurer, 86; A Witty Com¬ 
bat. 93. 

Portsmouth Heiress, The. 91, 100. 
Positive At-all, Sir (Sullen Lovers), 67, 
69, 93 - — „ ,, 

Powell, Chilton Latham, 5n, 8n. 33n. 
Powell, George. The Cornish Comedy. 
6 . 42, 89. 98, 111; A Very Good Wife, 
13. 88, 103. 

Pretenders, The (Dilke), 99. 

Price, Mrs., 133. 

Price. Robert, 140. 

Prigg (True Widow), 76, 102. 

Priscilla (Factious Citizen), 41, 87. 
Provok’d Wife, The (Vanbrugh), 111, 
116, 118. 120-21, 137. 140. 

Purflevv, Mrs. (Lover’s Luck), 88, 98, 
103. 


Quarks, The (Swinnv), 91. 

Queen v. Millis (1843), 8. 78-9, 144 

Quibble (Humour of the Age), 66-7, 
99. 

Ralph Spatter, Sir (Mall), 74, 102. 

Ram Alley, 37. 

Ransom, Harry, 1. 

Ravenscroft, Edward, 82; The Anato¬ 
mist, 89; The Canterbury Guests, 
135; The Careless Lovers . 85, 94, 135; 
The Citizen turn'd Gentleman , 69, 84, 
94; Dame Dobson . 97; The English 
Lawyer , 86, 102; The London Cuck - 
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olds, 48, 87; Scaramouch a Philoso¬ 
pher, 21. 

Rawlins, Tom Essence, 13, 42, 47, 115, 
117, 118, 139; Tunbridge-Wclls, 102. 
Rawlins, Pleasant, abducted, 56-7. 
Recruiting Officer, The (Farquhar), 
105. 

Reformation, The [Arrowsmith?], 29, 

85, 116. 

Reform'd Wife, The (Burnaby), 89. 
Regular marriage, defined, 33. 

Relapse, The (Vanbrugh), 44, 53-4, 70, 

81, 99. 

Restoration Comedies, ed. Summers, 48, 
64. 

Revet, Edward, The Town-Shifts, 84. 
Reynolds, Thomas, Jr., marriage an¬ 
nulled, 58. 

Rhodes, Richard, Flora’s Vagaries, 84. 
Richard Loveyouth, Sir ( Humorists ), 
HO. 116-7, 133-4. 

Richmond Heiress, The (D’Urfey), 
12-3. 

Richmore (Twin- Rivals) , 27-8. 

Rival Fools, The (Cibber), 14, 91. 

Rivers, Richard Savage, 4th Earl, 114. 
Rochester, John Wilmot, 2nd Earl, ab¬ 
ductor, 57. 

Roebuck (Love and a Bottle), 29. 77, 
1U4. 

Roger (Mock-Marriage), 77, 104. 

Rollins, Hyder Edward, 56n. 

koos, John Manners, Lord, secures par- 

I? 7 ,c ?l ar y remission to rc-marry, 
p 114 . 121, 135. 

Rosabella (English Lawyer), 86 , 102. 
Rose (S' Marlin Mar-all), 63, 93. 

Rothcry H. C., 50n. 

Tui tr ‘ V} e (Bchn ). 43, 86 . 

6 41 87* SeC ° nd PaTt ° f thC (Behn)l 

Rowland 'iUkehcll. Sir (Love for 

Money), 68 . 70. 97. 

K ?') 3 (Mrs. Davenport), 73, 77-3. 
Royahst, The (D’Urfcy), 116. 

^ 84 ^^’ Thomas, Tarugo's Wiles, 

Sa 1 UK ar 74, 103. 

Court. 37. 
o a, kcld, Wrn., ll n . 

s’aunv^fu^'c '' mmun ' ty removed. 37. 

SaSe p- S if 0, i ( , Lacy) ’ 44 ' 47 ’ 89> 

Savo! V? ,chard - 4th Ear l R^ers. 114. 
oavo y> The, 37 

C £roU) U< 2\ ° Philosot>her (Ra vcns - 

104 1OmaS ’ Mock-Marriage, 77, 
Sc9Wr “*. The (Shadwell), 41. 


Scurlock, Mary, 24. 

Secret Love (Dryden). 109. 

Sedley. Sir Charles, Bcllamira. 21. 2_. 
43, 87; The Mulberry-Garden, 2o, 84. 

93! 

Select Collection of Old English Plays, 
A, ed. Dodsley-Hazlitt. 29n. 134n. 
Separation, defined. 107, 112 - 3 - 
Setter (Old Batcliclour), 63-4- 
Settle, Elkannah, The City-Ramble. 6 . 

92 

Sha“d\vell. Charles. The Fair Quaker of 
Deal, 105; The Humours of th t 
Army. 65. 92, 101. 

Shadwell, Thomas, 2. 18. L 

Amorous Bigotte, 1/. -I--. 8/ • , ' 
Fair. 12, 43; Epsom -- I ) ells 4.2-3 
77. 102, 108-9. 110. 111. W2. !38- . 
140; The Humorists. 63. ». >*"• 

116-7. 133—4 ; The Lancashiire 

Witches. 41, 87: Jhe^Libertme 13. 
The Miser, 41. 45. 47. 5a. 71--. 84 
94; The Scourers. 41: The Sguin <A 
Alsatia, 12. 13 23-4. 29 . *>: The 
Sullen Lovers, 42 . 45. 67. 6 . . • 

A True Widow. 69. 76 96. 10- . Th 
Virtuoso. 64. 95; 7 he I olunteers, U 

88 ; The Woman-Captain. «o. 

ri 1 1 7 I8n * MtOSUfl 

Shakespeare. Wm.. l. — 10,1 • 

for Measure. 18n. .. 

Sharper (Old Batchelour). /5. U-. 

Shc-Gollants, The (Granville). 6 

She Ventures, and He H ins. 45 8 ). 

She Wou’d and She Won d Sot (Cib 

ber), 104. 

Shelford, Leonard. 63. 

Shirley. James. 62-3. 

Siderfin, Thomas, lln, 59n.• 

Simon Softhead. Sir (CtH-cn turn a 

Gentleman), 69. 94. 0 

Sir Anthony Love , (Southerner 43. 60. 

64. 88 . 97, 103. 110-11. 11R-* 

Sir Courtly Nice (Crowne). 64. «'■ * 

Sir Harry Wildair (Farquhar) U7. 

Sir Hercules Buffoon (Lacy). 21 .&>• 

S' Martin Mar-all (Dryden). 13, ~ 

41, 43. 63, 93. , . 

Sir ralien! Fancy (Behn). 4-, «<>. 

Sir Salomon [Caryll], 21, 41. 

SH^ted'Maid^The [Stapleton 1. 134. 

Imyth. T i h oZ: S Win her and Take her. 

88 . 103. , , c/ 

Somers, Miss, abducted. * >• . 

Sophia ( Fortune-Hunters). »/. 

Solid,ers Fortune. The .(Otway)• «. 

Southerne. Thomas. 82: J* "ft, 
pnintment. 41: The M>aid s I-a 
Prayer, 110; Sir Anthony Lo.e, 43. 
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60, 64, 88, 97, 103, 110-11, 118-9; The 
Wives Excuse, 26, 109-10, 111, 119- 
20, 139-40. 

Spanish Fryar, The (Dryden), 116, 139. 
Spanish Wives, The (Pix), 6, 17, 24, 
132. 

Sparkish ( Country-Wife ), 17, 42, 75-6, 
77, 102. 

Spencer, John, 49n. 

Spendall ( Innocent Mistress ), 46, 98. 
Spintext ( Old Batchelour), 43, 75. 
Spousals, defined, 5, 9-11. 

Squire of Alsatia, The (Shadwell), 12, 
13, 23-4. 29, 45. 

Squire Oldsapp (D’Urfey), 27. 
Stage-Coach, The (Farquhar), 45, 91. 
Stapleton, Sir Robert, The Slighted 
Maid. 134. 

State Trials. A Complete Collection of, 
57n, 66n, 133n, 137n, 140n. 

Statute of Frauds, 1. 

Statutes of the Realm, The, 37n, 38n, 
53n, 136n. 

Steele, Sir Richard, 24, 82; The Fu¬ 
neral. 134. 141; The Tender Hus¬ 
band. 91, 100, 116. 

Steward ( True Widow). 76, 102. 

Stolen Heiress, The (Ccntlivre), 90. 
Stonehill, Charles, 33n. 

Stowell, Win. Scott, 1st Lord, 9n, 10- 
11, 79. 

Sullen, Mr. and Mrs. (Beaux Strata¬ 
gem), 106-7, 111-2, 121-2, 123. 

Sullen Lovers, The (Shadwell), 42, 45, 
46. 67, 69, 84, 93. 

Summers, Montague, 12n. 18, 32. 46, 47n. 
Swcndscn, Haagen, abductor, 56-7. 
Swinburne, Henry, 9, lln. 

Swinny, Owen Mac, The Quacks. 91. 
Sylvia (Old Batchelour) , 43, 64, 75, 
'76-7, 97, 103. 

Synderfin, Mrs., abducted, 57. 
Synodalia, 34n, 35n, 37n. 38n, 113n. 

Tarry v. Browne (1660), 59. 

Tarugo’s Wiles (St. Serfe), 84. 

Tattle (Love for Love), 65. 72, 98. 
Taverner, Wm,, The Female Advocates. 

92; The Maid the Mistress, 29, 91. 
Taverns and inns, marriages at. Blew 
Posts Tavern (Haymarket), 45, 89; 
Oxford Kate’s, 45; Six bells Alehouse 
(Oxford), 73; see also 45 (The 
Stage-Coach). 

Taylor, D. Crane, 32. 

Tender Husband, The (Steele), 91, 100, 
116. 

Tenison. Archbishop Thomas. 37. 
Termagant, Mrs. (Squire of Alsatia), 
12. 13, 23-4, 29. 


Terry v. Browne (1660), 59. 

Theodora (Miser), 45, 47, 55, 85. 
Theodosia (Bellamira), 21, 22, 43, 87. 
Theodosia (Humorists), 63, 94. 
Theophilus (English Moor), 1304)1. 
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